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Chairman RoMrt A, Anthony, at the Nineteenth Plenary Session, addressing the 
Assembly. 



EXECUTIVE DIRECTOR'S FOREWORD 

On October 29th, Robert A. Anthony, who had so ably led the Con- 
ference for five years, resigned to enter private practice. The Council, 
in a resolution adopted at its next meeting, expressed its views — 
shared, I am sure, by all of our members, as well as the staff of the 
Office of the Chairman — in the following terms : 

Robert A. Anthony became Chairman of the Administra- 
tive Conference of the United States in August of 1974. He 
continued in that post for the full statutory term of five years, 
serving for a longer period than any predecessor. Through- 
out his chairmanship he led the Conference's activities with 
vigor, imagination, and grace. The scope of the Conference's 
studies was constantly broadened under his direction, and 
the recommendations that emerged from them were markedly 
influential. The Conference's success in stimulating improved 
administrative procedures led to its being consulted fre- 
quently by legislative bodies as well as by administrative 
agencies that sought advice about sound methods. Chairman 
Anthony was the Conference's accomplished spokesman in 
dealing with other governmental authorities. In informal as 
well as formal discussions he extended the Conference's influ- 
ence far beyond the reach of the printed page. 

We who have served with Bob Anthony as members of the 
Council of the Administrative Conference acknowledge the 
appreciation, admiration, and affection that have been 
aroused in us by his wise chairmanship. We join now in wish- 
ing him well as he enters upon a new phase of his distin- 
guished professional career. 

This resolution adopted by the Council at its meeting in 
Washington, District of Columbia, on November 19, 1979. 

Because of the length of his service, his dedication to the mission of 
the Conference and his strong intellect. Chairman Anthony's depar- 
ture was a substantial loss. But the Conference was wisely constituted 
by the Congress as a membership body ; and its real strength lies in 
the varying perspectives and experience of those ninety members. 

In proof of this, the members assembled in December, and, capably 
led by Vice Chair Margaret A. McKenna, considered and adopted 
three recommendations, three resolutions and a bylaw amendment, all 



of which are described in this report. At the year's end, Committee 
Chairmen, assisted by their staff liaisons, were engaged in planning 
their Spring agendas, looking toward the Twenty -first Plenary Ses- 
sion to be held in June of 1980. 

When the new Chairman is chosen and confirmed, he or she will find 
an ongoing organization that is able to continue to play its role in in- 
creasing the efficiency, adequacy, and fairness of Federal administra- 
tive procedure. 
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ORGANIZATION AND OPERATION OF THE 
CONFERENCE 



The Administrative Conference of the United States was estab- 
lished as a permanent independent Federal agency by the Admin- 
istrative Conference Act of 1964 (5 U.S.C. §§571-576) and Avas 
activated by the appointment of its first Chairman in January 1968. 
Its purpose is to identify the causes of inefficiency, delay, and unfair- 
ness in administrative proceedings affecting private rights, and to 
recommend improvements to the President, the agencies, the Con- 
gress, and the courts. 

The statutory provisions governing the organization and operation 
of the Conference are set forth at the end of this report. The Con- 
ference consists of three entities — the Office of the Chairman, the 
Council, and the Assembly. 

THE OFFICE OF THE CHAIRMAN 

The Chairman of the Administrative Conference is appointed by 
the President, with the advice and consent of the Senate, for a term 
of 5 years. The Chairman is the chief executive of the Conference and 
its only full-time compensated member. 

The Chairman, with the approval of the Council, appoints the pub- 
lic members of the Conference. The Chairman presides at plenary ses- 
sions of the Assembly and at Council meetings. The Chairman is the 
official spokesman for the Conference in relations with the President, 
the Congress, the Judiciary, the agencies, and the public. The Chair- 
man has authority to investigate matters brought to his attention by 
individuals inside and outside Government, and to designate subjects 
for Conference recommendations. The Chairman is served by a small 
permanent staff whose principal duties are to furnish administrative 
and research support to the Assembly and committees of the Confer- 
ence, to follow and assist in the work of consultants, and to help the 
Chairman in securing implementation of recommendations and in pro- 
viding advice and assistance to the agencies and to committees of the 
Congi'ess. 

Eobert A. Anthony, the fourth Chairman of the Administrative 
Conference, resigned on October 31, 1979, having served through the 
expiration of his term in office. Since then, the Conference has been 
headed by the Vice Chair of the Council, Margaret A. McKenna, pend- 
ing the appointment of a new Chairman by the President. 

1 



THE OOUNOtL 

The Council consists of the Chairman and 10 other members who 
are appointed by the President for 3 -year terms, of whom not more 
than one-half may be drawn from Federal agencies. Its functions are 
similar to those of a corporate board of directors. It has authority to 
call plenary sessions of the Conference and fix their agendas, to rec- 
ommend subjects for study, to receive and consider reports and rec- 
ommendations before they are considered by the Assembly, and to 
exercise general budgetary and policy supervision. 

Michael N. Sohn, General Counsel of the Federal Trade Commission, 
was appointed to the Council in June, 1979 by President Jimmy 





Members of the Council. Top, left to right: Michael N. Sohn, Edward C. Schmults, 
Betty Southard Murphy, and Michael J. Egan. Below, left to right: Joa/n Z. Bern- 
stein, Ira M. Millstem, Richard G. Van Dusen, and Otis M, Smith. 



Carter. During the year, three valued government members, Michael 
J. Egan, Betty Southard Murphy, and Michael Perschuk, left the 
Council. 

THE ASSEMBLY 

The Assembly of the Conference is composed of the entire mem- 
bership, which by statute may not be less than 75 members nor 
more than 91. The Conference at present has 89 members. The 
Chairman and the other members of the Council account for 11 of 
this number. The remaining 78 fall into the following groups : 

First, the act confers membership upon the Chairman of each in- 
dependent regulatory board or commission (5 U.S.C. §573 (b)(2)). 
Under this provision 14 boards and commissions have statutory 
members. In addition, pursuant to 5 U.S.C. § 573(b) (4), one of these 
agencies has been allotted a second member by the Council for the 
purpose of permitting the designation of an administrative law 
judge. The agencies in this category, with the number of members, are : 

1. Board of Governors of the Federal Reserve System 1 

2. Civil Aeronautics Board 1 

3. Commodity Futures Trading Commission 1 

4. Consumer Product Safety Commission 1 

5. Federal Communications Commission 1 

6. Federal Election Commission 1 

7. Federal Home Loan Bank Board 1 

8. Federal Maritime Commission 2 

(Includes Administrative Lavi^ Judge) 

9. Federal Energy Regulatory Commission 1 

10. Federal Trade Commission 1 

11. Interstate Commerce Commission 1 

12. National Labor Relations Board . 1 

13. Nuclear Regulatory Commission 1 

14. Securities and Exchange Commission 1 

Total - 15 

Second, the Act grants membership to the head (or his designee) 
of each executive department or other administrative agency desig- 
nated for this purpose by the President (5 U.S.C. § 573(b) (3)). Act- 
ing under this authority, the President has designated 12 Cabinet 
departments for membership, and the Council has acted to provide 
some of them additional members, as follows : 

1, Department of State 1 

' 2, Department of the Treasury 2 

(Includes Internal Revenue Service) 

3. Department of Defense 1 

4. Department of Justice 1 

5. Department of the Interior 1 

6. Department of Agriculture 1 

7. Department of Commerce , 1 
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8., Department of Labor ^ ^ 2 

(Includes Administrative Law Judge) 

0. Department of Health, Education, and Welfare ■. 3 

(Includes Social Security Administration and Food and Drug 
Administration ) 

10. Department of Housing and Urban Development 1 

11. Department of Transportation 2 

(Includes Federal Aviation Administration) 

12. Department of Energy ^ 1 

Total — ^ 17 

The other administrative agencies designated for membership by 
the President are as follows ; 

1. Environmental Protection Agency 1 

2. Federal Deposit Insurance Corporation 1 

3. Equal Employment Opportunity Commission ___^ 1 

4. General Services Administration 1 

5. National Aeronautics and Space Administration 1 

6. Office of Management and Budget 1 

7. Occupational Safety and Health Review Commission 1 

8. Small Business Administration ^ 1 

9. U.S. Commission on Civil Rights 1 

10. Office of Personnel Management 1 

11. U.S. Postal Service — — 1 

12. Veterans Administration 1 

Total 12 

The final group consists of the public members appointed by the 
Chairman with the approval of the Council for 2-year terms. These 
members, who must comprise not less than one-third nor more than 
two-fifths of the total membership, are selected in such a manner as 
to provide broad representation of the views of private citizens of 
diverse experience. They are chosen from among members of the prac- 
ticing bar, scholars in the field of administrative law or government, 
and others specially informed with respect to Federal administrative 
procedure. They are reimbursed for travel expenses but otherwise serve 
without compensation. 

At present the public memberships number 36. The terms of all in- 
cumbent public members will expire on June 30, 1980. 

In addition, pursuant to section 4 of the bylaws, the Chairman, 
with the approval of the Council, may make liaison arrangements 
with representatives of the Congress^ the Judiciary, Federal agen- 
cies, and professional associations not represented on the Conference. 
Individuals who serve in such a capacity participate in the delibera- 
tions of the Conference with privileges of the floor but do not vote. 
Currently, seven liaison arrangements are in efi'ect. 

The Assembly, which has ultimate authority over all activities of 
the Conference, operates much like a legislative body. It has adopted 
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Consideration of Recommendation 79-1 at the Nineteenth Plenary Session. Left 
to Right: Stephen L. Bahcock, Executive Director; Michael W, Bowers, Staff 
Attorney; Professor Barry B. Boyer, Consultant ; PuUio Member Cornelius 
B. Kennedy, Chairman^ Committee on Rulemaking and PuMic Information; 
RoJ)ert A. Anthony, Chairm<in, 



bylaws establishing nine standing committees, currently chaired by the 
following members : 

1. Agency Decisional Processes James E. Wesner 

2. Agency Organization and Personnel Earl W. Kintner 

3. Compliance and Enforcement Proceedings Anthony L. Mondello 

4. Grants, Benefits and Contracts S. Neil Hosenball 

5. Informal Action Clark Byse 

6. Judicial Review ■— William H. Allen 

7. Licenses and Authorizations Owen Olpln 

8. Ratemaking and Economic Regulation __. , Betty Jo Christian 

9. Rulemaking and Public Information Cornelius B. Kennedy 

These committees meet periodically to plan and guide research by 
academic consultants and by the Conference's professional staff, and 
on the basis of such research to frame proposed recommendations for 
consideration by the Assembly. When a study and tentative recom- 
mendation have been prepared, they are circulated to the affected agen- 
cies for comment and reexamined by the committee in light of the 
replies. After final committee approval, a proposed recommendation 
is transmitted to the Council and then to the Assembly for final action 




At the Twentieth Plenary Session. Top to bottom: Margaret A. McKenna, Acting 
Chair, and Stephen L. BahcocJc, Executive Director, discussing the agenda, 
Richard K. Berg, Executive Secretary, calling the roll. Margaret A. McKenna, 
Acting Chair, presiding over the discussion of the report of the Special Com- 
mittee on the Role of the Conference, being presented by Interstate Commerce 
Commission Member Betty Jo Christian, 



in plenary session. The Assembly may adopt the recommendation in 
the form proposed, amend it, refer it back to committee or reject it 
entirely. 

Since January 1968 the Assembly of the Conference has adopted a 
total of 78 recommendations many with multiple parts, of which 7 
were adopted during the period covered by this report. 

Volumes I, II, III, and IV of the recommendations and reports of 
the Administrative Conference of the United States, published in 
June 1970, June 1973, June 1975, and December 1979, respectively, 
contain the official texts of the recommendations and statements 
adopted by the Assembly during the period January 8, 1968, to De- 
cember 31, 1977. The fourth volume, covering the period from July 1, 
1974, through December 31, 1977, contains an index to volumes I 
through IV and was published during the period of this report. 

These volumes also contain the full texts of the research reports that 
support the recommendations, and a bibliography of other reports pre- 
pared under the auspices of the Conference. (Copies may be obtained 
from the Superintendent of Documents, U.S. Government Printing 
Office, Washington, D.C.) 

The recommendations and statements of the Conference, including 
those adopted since the publication of volume IV of the Conference's 
recommendations and reports, are also published in the annual reports 
of the Conference; in the Federal Register (43 Fed. Eeg. 27507, 44 
Fed. Eeg. 1357, 44 Fed. Eeg. 38817, 45 Fed. Eeg. 2307) ; and those of 
continuing interest in the Code of Federal Eegulations, title I, parts 
305 and 310. 



ACTIONS OF THE ASSEMBLY 



The Nineteenth (June 7-8) and Twentieth (December 13-14) 
Plenary Sessions were held in Washington in 1979. The Assembly 
adopted seven recommendations, four resolutions, and an amendment 
to the Conference's bylaws. The full texts of the recommendations, 
resolutions and the amendment to the bylaws appear at page- 38, be- 
low, A summary of the recommendations follows : 

SUMMARY OF RECOMMENDATIOK 79-1 

HrBRiD Rulemaking Procedures op the Federal Trade 
Commission 

Eecommendation 79-1 sets forth a number of procedures, includ- 
ing some already utilized or endorsed by the FTC, which the Con- 
ference believes will promote effective and efficient rulemaking under 
the Magnuson-Moss Act. It calls for the FTC to enhance the degree 
and effectiveness of public participation at all stages by, among other 
things: publishing with the notice of proposed rulemaking the 
theories and materials it considers relevant to the rule, and making 
the staff investigative report available at that time; experimenting 
with techniques in conducting investigations designed to elicit in- 
creased information from the public, including the use of advance 
notices of proposed rulemaking with opportunity for comment and 
open meetings ; improving public access to rulemaking records ; and 
providing guidance to participants as to effective methods of mar- 
shalling and presenting information. 

The Recommendation states that the Commission should generally 
restrict the use of subpoenas to the investigation conducted by the 
staff to develop information relevant to rulemaking, and should per- 
mit the subpoena power to be utilized only sparingly once a hearing 
has been noticed. In lieu of discovery, the Conference recommends 
that the Commission authorize its Presiding Officers, on their own 
motion or that of any participant, to request that the FTC staff or 
any other participant at the hearing clarify or elaborate on any of 
its oral or written presentations, and to draw adverse inferences from 
failure to comply with such a request. The Recommendation also seeks 
to ensure that, where a person requests for use in a pending rulemak- 
ing proceeding information that is exempt under the Freedom of 
Information Act, the FTC will not affirm denial of the request with- 



out first obtaining the views of the Presiding Officer in the proceed- 
ing as to the information's utility. 

The Conference also recommends several practices concerning the 
FTC's use of hearing under the Magnuson-Moss Act. It suggests that 
the FTC should generally conduct an initial legislative-type hearing, 
following which it should determine whether there exist "disputed 
issues of material fact it is necessary to resolve" and hold a further 
hearing to resolve any issues that have been specifically designated 
as such. The Recommendation also calls on the Commission to state 
the basis for any decision to limit or deny cross-examination on a desig- 
nated issue of material fact. It states further that the FTC, when 
utilizing legislative-type hearings, should structure the hearing ac- 
cording to whether its intended purpose is predominantly fact-gather- 
ing, assessing public views, or clarifying positions and exchanging 
views on policies, values or desirable lines of inquiry, in order to ob- 
tain maximum information effectively. 

summary op recommendation 79-2 

Disputes Eespecting Federal-State Agreements for Administra- 
tion OP THE Supplemental Security Income Program 

Recommendation 79-2 is addressed to the Department of Health 
and Human Services, and calls for improvements in (a) the process 
followed to arrive at "Model Agreements" between Health and Hu- 
man Services and States electing Federal Administration of State 
Supplementary benefits under the Supplemental Security Income Pro- 
gram (SSI) and (b) the procedures for resolving disputes and meas- 
uring the respective liabilities of the Federal Government and the 
States under SSI. 

More specifically, the Recommendation states that the Model Agree- 
ments' terms should be developed by a procedure that embraces both 
negtoiation between HHS and a representative committee of State 
officials and the notice and public comment procedures of 5 U.S.C. 
§ 553, so that individual States, beneficiaries and other interested per- 
sons may present views upon proposed agreements' terms and the 
agreement- formation process. It calls on HHS to give consideration to 
new provisions for measuring the respective liabilities of the Federal 
Government and the States, including use of liability standards and 
measurement systems generally acceptable to the States and sepa- 
rate treatment of liability for errors resulting from consistent Fed- 
eral practices that violate statute, regulation or agreement. Recom- 
mendation 79-2 further suggests that the Model Agreements be 
amended to provide that all disputes thereunder be subject to estab- 
lished dispute resolution procedures, that all disputes be resolved 




Meml)ers of the Conference in Assembly at the Twentieth Plenary Session, Fore- 
Qroundy left to right: Public Member Anthony L. Mondello, Chairman, Committee 
on Compliance and Enforcement Proceedings; Department of Healthy Education 
and Welfare Member Andrew J. Young; Administrative Law Judges Conference 
Liaison Member William J. O'Brien. 

promptly, and that the final stage of the administrative dispute proc- 
ess be before the HHS Departmental Grants Appeals Board. 

summary of recommendation 7 9-3 

Agency Assessment and Mitigation of Civil Money Penalties 

Recommendation 79-3 is addressed to agencies that have authority 
to impose civil money penalties as a part of their enforcement 
responsibilities. This Recommendation calls for the establishment, 
preferably through rulemaking or publication of policy statements, of 
appropriate standards for the exercise of any discretion in this area 
in order to promote consistency, efficiency and openness in the agency 
assessment and mitigation processes. The Recommendation urges the 
establishment of standards, available to the public and subject to 
periodic reevaluation as to effectiveness, that specify the factors to be 
considered in determining penalty amounts in particular cases. The 
Recommendation provides some advice on the nature of those stand- 
ards and further states that agencies should collect and index their 
written decisions made in response to mitigation requests or after 
agency assessment hearings. Recommendation 79-3 calls upon agencies 
to make these decisions public, except to the extent that such disclosure 
is prohibited by law, and to follow, distinguish, or explain departure 
from a decision cited as precedent by a respondent. 

The Recommendation also encourages agencies to give adequate 
written notice to respondents of the factual and legal bases for 
penalty assessment and mitigation and sets forth some suggestions 
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regarding the initial assessment and mitigation of penalties. It 
recognizes that while resipondents may have an opportunity for a 
trial-type hearing to contest a penalty, either at the agency or court 
level (depending on the particular statute), agencies should develop 
fair and economical informal procedures to permit the resolution of 
such cases in advance of a trial-type hearing. It also urges agencies to 
consider, where the statute permits it, establishing by regulation that 
the respondent's ultimate opportunity for a trial-type hearing is 
satisfied by agency adjudicatory procedures comparable to those 
authorized by the Administrative Procedure Act, 5 XJ.S.C. §§ 554- 
557. Eecommendation 79-3 adds that where an agency has in fact 
followed an APA-type procedure for imposing a civil penalty, a court 
should ordinarily utilize a limited scope of review of the agency's 
action unless the applicable statute provides for de novo judicial 
proceedings. 

summary of recommendation 79-4 

Public Disclosure Concerning the Use of Cost Benefit and 
Similar Analyses in Regulation 

Recommendation 79-4 is addressed to agencies that use cost-benefit 
and similar analyses in organizing available information to determine 
the consequences of various possible courses of agency action. It seeks 
to promote openness in the decisionmaking process, to ensure that 
those agencies will utilize sound analytic methods, and to enhance 
public confidence in the conclusions finally reached. To accomplish 
these purposes, the Conference recommends that such agencies give the 
public adequate advance notice of their intended analytic method- 
ologies, and that they state at the time of final determination the 
weight given the analysis and any revisions of assumptions or pre- 
liminary findings. The recommendation is not intended either to 
promote or to discourage the use of any single kind of analysis as a 
framework for agency decisionmaking. 

summary of recommendation 79-5 

Hybrid Rulemaking Procedures of the Federal Trade Commission- 
Administration OF THE Program To Reimburse Participants' 

Expenses 

Recommendation 79-5 is addressed in part to the FTC and other 
agencies that have expense reimbursement programs for rulemaking 
proceedings, and sets forth principles for the guidance of these agen- 
cies regarding the administration of reimbursement programs. The 
Conference also commends these principles to Congress for its con- 
sideration in the event it should undertake to create statutory 
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reimbursement programs. The recommendation is intended to promote 
informed, impartial agency decisions on reimbursement applications, 
encourage public participation in these programs, and ensure the 
effective participation of recipients. The present recommendation does 
not take a position on the desirability of programs to reimburse rule- 
making participants, though the Conference anticipates that this 
question will be addressed in its forthcoming final report to Congress 
on FTC rulemaking under the Magnuson-Moss Act. 

Recommendation 79-5 states that each agency should specify the 
purposes intended to be served by an expense reimbursement pro- 
gram, as well as the factors that it will consider in making award 
determinations. It also calls on the agency to afford members of the 
public an opportunity to comment on proposed regulations and guide- 
lines for administering expense reimbursement programs, and to use 
outreach measures an other affirmative steps to inform potentially 
interested persons of the availability of funding. The Conference rec- 
ommends that advance payment to recipients should be made avail- 
able where necessary to allow adequate preparation for participation 
and that effective programs for auditing and evaluating the perform- 
ance of reimbursed entities should be established. 

The Conference believes that responsibility for granting or denying 
applications should not be given to personnel in the office within the 
agency that has direct responsibility for developing the staff position 
in the proceeding where reimbursement is sought. However, these 
persons, and others familiar with the proceeding (including the pre- 
siding officer) , should give their views as to the value of an applicant's 




Selective Service System Liaison Meniber Henry N. Williams, left; Offloe of 
Management and Budget Member Wayne G. Qranquist, right. 
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proposal to the persons with responsibility for granting or denying 
applications. Recommendation 79-5 states that applicants for funds 
should be advised, promptly and in writing, of the reasons for grant 
or denial of their applications, and that all advisory letters should be 
indexed and made publicly available. 

summary of recommendation 7 9-6 

Elimination of the Presumption of Validity of Agency Rules and 
Regulations in Judicial Review 

Recommendation 79-6 specifically opposes enactment of the Bump- 
ers Amendment to the Federal Courts Improvement Act of 1979. The 
recommendation also addresses itself to similar proposals intended to 
alter or reverse any presumption of validity that attaches to agency 
rules or regulations or to preclude judicial deference to adminis- 
trative expertise or to an agency's interpretation of its statutory 
authority. The recommendation also points out several specific prob- 
lems raised by the language of the Bumpers Amendment which sup- 
port the Conference's belief that these across-the-board proposals are 
unwise and do not effectively address the concerns prompting such 
legislation. 

summary of recommendation 7 9-7 

Appropriate Restrictions on Participation by a Former Agency 
Official in Matters Involving the Agency 

Recommendation 79-7 recognizes that, for a variety of reasons, re- 
strictions on post-employment activities of former government em- 
ployees may be necessary. However, since such restrictions impose 
burdens on these persons and may make public employment less attrac- 
tive, the recommendation states that they should not be drawn more 
broadly than necessary to deal with the dangers realistically presented. 

Specifically, the Conference believes that the problem of post-em- 
ployment activities is too complicated for fair and effective enforce- 
ment by criminal sanctions in most cases, and states in Recommenda- 
tion 79-7 that the primary tool for enforcing 18 U.S.C. § 207 should 
be the administrative remedies provided by Section 207 (j), with 
criminal penalties reserved for clearcut and egregious violations. The 
Conference recommends that Section 207 should be amended to limit 
restrictions on post-employment activities. The revised statute should 
retain the present permanent bar (18 U.S.C. § 207(a)) on representa- 
tion of a private party in any particular matter involving a specific 
party in which the former employee participated "personally and sub- 
stantially" on behalf of the government. But Recommendation 79-7 
states that, aside from the present 1-year "cooling off period" (18 
U.S.C. § 207 (c)-(d) ) on personal advocacy by former high-level per- 
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sonnel before their former agency, there should be no statutory restric- 
tion on representation with respect to other matters, such as those 
which were pending under the former employee's official responsibility 
but as to which he or she had no personal and substantial participa- 
tion. The Conference also recommends that the 1-year ban should 
reach only personal attempts to influence the agency, but not "aiding 
or advising" private colleagues or clients or obtaining information 
from the agency. 

The Conference further recommends that the revised statute au- 
thorize Federal agencies to impose, with the concurrence of the Office 
of Government Ethics, additional restrictions based on their particu- 
lar needs. Recommendation 79-7 states that this legislation should pre- 
empt the rules of professional organizations or courts imposing addi- 
tional post-employment restrictions. 

The recommendation also sets forth the Conference's judgment that 
the disqualification of a former employee should not ordinarily extend 
to his or her former organization and that a "screening" arrangement 
should usually be sufficient precaution. While courts should retain 
authority to decide that the circumstances of a particular case re- 
quire a broader disqualification, they should give special weight to 
the agency's views as to whether the "screening" process affords ade- 
quate protection to its interests. 
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Top: Department of Justice Member John H. Harmon addressing the AssemUv 
at the Twentieth Plenary Session. Middle left to right: Public Member Hans 
A. LindCt Civil Aeronautics Board Member Mary A, Mclnnis, Department of 
Transportation Member Clark H. Onstad, Public Member Richard E. Wiley ^ 
Public Member John W. Pettit. Lower left to right: Public Member Eatherine 
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Licenses and Authorizations, Public Member Frederick R. Anderson, Jr, 
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Members of the Conference in del}ate at the Nineteenth Plenary Session. Upper 
left: Public Member Kenneth Gulp Davis. Upper right: Public Member Rhoda 
H. Karpatkin. Lower left: Public Mem,ber Antonin Scalia. Lower right: Public 
Member James E. Wesner, Chairman, Committee on Agency Decisional Processes, 
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ACTIVITIES OF COMMITTEES 



The membership participates actively in the research activities of 
the Conference through the nine standing committees prescribed by 
the bylaws and through such additional special purpose committees as 
the Chairman, Council, or membership finds necessary to further the 
Conference's mandate. During the period of this report one such com- 
mittee, the Special Committee on the Role of the Conference, was in 
existence. Each committee has a generally prescribed field of inquiry 
suggested by its title. Distinctions between committee jurisdictional 
responsibilities are intentionally fluid in order to permit the members 
wide latitude of inquiry. Since projects are often pertinent to the con- 
cerns of more than one committee, the Office of the Chairman coordi- 
nates the committees' activities to prevent conflict or duplication of 
effort. 

1. COMMITTEE ON AGENCY DECISIONAL PROCESSES 
Chairman^ James E. Wesner 

This committee was established in 1976 to address certain areas of 
agency activity that did not naturally fall within the jurisdiction of 
the previously existing committees of the Administrative Conference. 
The committee's area of responsibility includes formal adjudicatory 
procedures, the use of particular kinds of evidence, institutional deci- 
sionmaking, techniques of gathering and using information, and ge- 
neric causes of delay. 

Completed Project 

Use of cost-benefit and similar analyses in regulation (Consultant: Michael S. 
Baram, Franklin Pierce Law Center) (Recommendation 79-4). 

Pending Projects 

Disqualification of Decisional Oflacials in Rulemaking (Consultant: Peter L. 
Strauss, Columbia University School of Law). 

Feasibility of Uniform Rules of Administrative Procedure (Consultant: John 
L, FitzGerald, Southern Methodist University) . 

2. COMMITTEE ON AGENCY ORGANIZATION AND 
PERSONNEL 

Chxdrrmin^ Earl W. Kintner 

This committee is concerned with the distribution of responsibility 
and authority within agencies, including the adequacy of procedures 
to review internal delegations and to assure separation of functions ; 
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personnel practices which bear upon the competence, professionalism, 
and effectiveness of personnel involved in the conduct of administra- 
tive proceedings ; and administrative procedures which affect the hir- 
ing, compensation, and tenure of Federal employees. 

Completed Project 

Participation in agency proceedings by former agency attorneys ( Consultant : 
Thomas D. Morgan, University of IlHnois College of Law) (Recommendation 
79-7). 

Pending Project 

Agency experience under the Federal Advisory Committee Act (Consultant: 
Michael Cardozo, Lawyer, Washington, JD.C). 

3. COMMITTEE ON COMPLIANCE AND ENFORCEMENT 
PROCEEDINGS 

Chairman^ Anthony L. Mondello 

The Committee on Compliance and Enforcement Proceedings ex- 
amines administrative policies, techniques, and procedures for assur- 
ing compliance with Federal laws and regulations, including the avail- 
ability of administrative remedies and the application of sanctions by 
administrative agencies. 

Pending Project 

Disclosure as a regulatory technique ( Consultant : Roy A. Schotland, George- 
town University Law Center). 

4. COMMITTEE ON GRANTS, BENEFITS AND CONTRACTS 

Ghairman^ S. Neil Hosenball 

This committee considers the procedures by which agencies admin- 
ister Federal loan, grant, benefit, and contract programs, including 
procedures for the award or termination of financial assistance- 

Completed Project 

Procedures used to resolve disputes between Federal and State Governments 
under the Supplemental Security Income program (Consultant: Peter Martin, 
CorneU Law School) (Recommendation 7^2). 

5. COMMITTEE ON INFORMAL ACTION 
Ghairman^ Clark Byse 

This committee has a wide mandate to investigate agency action 
affecting private rights that do not involve formal, structured proceed- 
ings. This comprises, quantitatively, the bulk of agency action, and 
is often characterized by a particularly broad scope of agency 
discretion. 
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Pending Projects 

Agencies' exercise of discretion in seeking the imposition of criminal sanctions 
(Consultant: William J. Lockhart, University of Utah School of Law). 

Techniques for narrowing or avoiding formal evidentiary hearings in licensing 
proceedings (Consultant: William F. Fox, Catholic University, The Columbia 
School of Law). 

6. COMMITTEE ON JUDICIAL REVIEW 
Ohairman^ William H. Allen 

This committee examines the law concerning judicial review of ad- 
ministrative action, and those aspects of administrative procedures 
that have particular effect upon the availability or effectiveness of 
judicial review. Although the committee studies these matters primar- 
ily from the perspective of the agencies, it also necessarily considers 
the effect of relevant case law and new proposals upon the functioning 
of the courts themselves. 

Completed Project 

Elimination of the presumption of vaMdity of agency rules and regulations in 
judicial review, as exemplified by the Bumpers Amendment (Consultant : Ronald 
M. Levin, Washington University School of Law) (Recommendation 79-6). 

Pending Projects 

Challenging agency rules as a defense to an enforcement proceeding (Con- 
sultant : Frederick Davis, University of Missouri School of Law) . 

Forum shopping for review of national environmental and health standards 
(Consultant: Thomas O. McGarity, University of Kansas School of Law). 

7. COMMITTEE ON LICENSES AND AUTHOEIZATIONS 

Chairman^ Owen Olpin 

This committee is principally involved in examining the process of 
licensing or certification to engage in activities that require Federal 
Government authorzation. It is concerned with all aspects of that 
process, including grant, denial, transfer, modification, suspension, and 
termination. 

Pending Projects 

Criteria and procedures used by four Federal regulatory agencies in regulation 
of cancer-causing substances (Consultant: Richard A. Merrill, University of 
Virginia School of Law). 

8. COMMITTEE ON KATEMAKING AND ECONOMIC REGU- 

LATION, ChairTTum^ Betty Jo Christian 

This committee studies the procedures employed by the regulatory 
agencies in establishing rates, prices, and other charges for regulated 
industries. It also examines procedures of all agencies with respect to 
activities that have the effect of economic regulation though not di- 
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rected toward specifically regulated industries — such as the determina- 
tion of subsidies, tariffs, quotas, and ceilings. 

Pending Projects 

Issuance and appeal of Department of Energy remedial orders (Consultant: 
Alfred C. Aman, Jr., CJornell Law School). 

Exceptions and other adjustment processess of the Department of Energy (Con- 
sultant : Alfred C. Aman, Jr., Cornell Law School) . 

Agency treatment of confidential business information (Consultant: Bussel 
Stevenson, The National Law Center, George Washington University). 




Attending the Twentieth Plenary Session, Left to right: Public Member Charles 
R, Halpern, Federal Home Loan Bank Board Member Milan Miskovsky, Public 
Member Earl W. Kintner, Chairman, Committee on Agency Organization a/nd 
Personnel. 



9. COMMITTEE ON RULEMAKING AND PUBLIC INFORMA- 
TION Chairman^ Cornelius B. Kennedy 

The committee examines the areas of administrative activity appro- 
priate for the conduct of rulemaking and studies the procedures em- 
ployed in rulemaking. As a separate but related charge, the committee 
considers the public availability and dissemination of information on 
agency procedures, policies, and action. 

Completed Projects 

The Phase I report on trade regulation rulemaking procedures of the Federal 
Trade Commission and a separate report of the Federal Trade Commission's ad- 

20 



ministration of the program of direct funding of public participation in trade 
regulation rulemaking (Consultant: Barry B. Boyer. State University of New 
York at Buffalo, School of Law) (Recommendation 79-1) . 

Feasibility study for evaluation of the management and organizational aspects 
of the conduct of rulemaking by federal agencies (Consultant: Cornelius M. 
Kerwin, American University School of Government and Public Administration ) 
(Recommendation 7^5) . 

Pending Project 

The Phase II report on trade regulation rulemaking procedures of the Federal 
Trade Commission, including an assessment of the effect of public participation 
of rulemaking (Consultant: Barry B. Boyer, State University of New York at 
Buffalo, School of Law). 

10. SPECIAL COMMITTEE ON THE KOLE OF THE ADMIN- 
ISTRATIVE CONFERENCE, Chairman, Robert A. Anthony 

This special 20-inember committee was formed during the year to 
assist the Chairman and the Council in carrying out their responsibili- 
ties under the resolution of the Nineteenth Plenary Session concerning 
the future role and character of the Administrative Conference and 
other matters. 

Completed Projects 

An enhanced role for the Administrative Conference in procedural reform 
(Resolution of the Assembly, December 13, 1979). 

Participation of members in Conference activities (Amendment to the Bylaws, 
December 13, 1979). 

Pending Projects 

Methods of undertaking projects leading to recommendations. 
Implementation of Conference recommendations. 
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WORK OF THE CHAIRMAN'S OFFICE 



BTTDGET AND STAFF 

The Conference's budget for fiscal year 1979 was $1,062,000, and 
that for fiscal year 1980 is $1,079,000. The permanent staff of the Con- 
ference varied between 18 and 20 during the reporting period. During 
this period the OjEce of the Chairman continued its existing practice 
of supplementing staff resources with part-time consultants and legal 
interns. 

Regulatory Developments Affecting the Conference 

The 96th Congress, 1st Session, considered several major regulatory 
reform proposals. The Senate Governmental Affairs Committee held 
extensive- hearings on S. 262, introduced by Senator Ribicoff and S. 
755, the Administration's proposed bill. The Judiciary Committee 
developed its own regulatory reform bill, S. 2147, which was reported 
out of subcommittee late in the year. Each of these bills would dra- 
matically revise agency rulemaking and adjudication procedures, and 
would significantly amend the Administrative Procedure Act. 

In addition, the proposed legislation would alter, in varying de- 
grees, the structure and role of the Administrative Conference. S. 755 
would revise the procedure for selection of administrative! law judges 
(AXiJs) and would establish a new procedure for review of ACT 
performance— assigning the overall function to the Administrative 
Conference. This bill also would establish a program to provide finan- 
cial assistance to eligible participants in agency rulemaking to help 
defray the costs of participation, and would require the Administra- 
tive Conference to oversee agencies' implementation of this program. 
S. 2147, as reported, did not include the public participation funding 
program, and provided for more limited responsibilities with respect 
to the ALJ program, but it added a mandate that the Conference de- 
velop model uniform rules of administrative procedure. S. 262 would 
have the greatest impact on the Administrative Conference. It would 
alter the structure of the agency, making the Chairman an "Admin- 
istrator" with explicit authority to act independently of the member- 
ship, which is transformed into a small advisory commission. The bill 
would give the restructured Conference an expanded role in advising 
agencies on compliance with procedural statutes, in operating the 
ALJ program (selection and performance review) and in administer- 
ing (rather than overseeing) the funding program. 
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In the House of Representatives, a subcommittee of the Judiciary 
Committee held hearings and began its markup in early 1980 on H.R. 
3263 (S. 755's counterpart in the House), 

Conference officials testified, on each of these bills during 1979, and 
the staff consulted frequently with Administration and Congressional 
staflF members on these bills. Copies of testimony are available from 
the Office of the Chairman. 

Forum on Improving the Regulatory Process 

In accordance with its statutory mandate to arrange for the inter- 
change of information potentially useful in improving administrative 
procedure, the Conference, in late 1979, began sponsoring a continuing 
Forum on Improving the Regulatory Process. 

Chaired by Council Member Ira Millstein, the public Forum in- 
cluded a number of policymakers from within the Administration and 
from the bar, business community, labor and public interest groups 
invited to discuss the issues raised by pending regulatory reform pro- 
posals. The first sessions focused on the Administration's regulatory 
reform program, the operations of the Regulatory Council and the 
Regulatory Analysis Review Group, and the Environmental Protec- 
tion Agency's development of innovative alternatives to command and 
control regulation. 

Minutes of these sessions are available from the Office of the 
Chairman. 

Federal Trade Regulation Rulemaking Project 

The 1975 Magnuson-Moss Warranty — Federal Trade Commission 
Improvement Act (Public Law 93-637) established elaborate pro- 
cedures for developing the FTC's trade regulation rules, and directed 
the Administrative Conference to study the new rulemaking pro- 
cedures and report to Congress (§ 202(d)), as amended by Public 
Law 94-299, § 2, and Public Law 95-558, Professor Barry B. Boyer, 
Associate Dean of the Law School of the State University of New 
York, heads a consulting team that is conducting the study called for 
by this legislation. 

Major parts of the Conference's study of Federal Trade Commis- 
sion rulemaking were completed in 1979. An initial or "Phase I" re- 
port was submitted to the Congress in June 1979 and provided the 
basis for Recommendation 79-1. Staff members from the Office of the 
Chairman participating in the study were Michael W. Bowers, Project 
Manager; Sarah G. Flanagan, Linda A. Sedivec, and William C. 
Bush. The Phase I report contained an evaluation of the pre-hearing 
and hearing stages of trade regulation rulemaking. The Phase II por- 
tion of the study, which will be completed in 1980, will address the 
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post-hearing stage and will include a comprehensive evaluation of 
"hybrid" rulemaking procedures. 

Professor Barry B. Boyer, the consultant for the project, also pre- 
pared a separate report evaluating the FTC's administration of the 
program for funding of public participation in rulemaking. This pro- 
gram was also established by the FTC Improvement Act of 1975. Staff 
attorney Sarah Flanagan assisted Professor Boyer in completing the 
report, whidh formed the basis for Recommendation 79-5. 

Uniform Caseload Accounting Sysi'em 

The Office of the Chairman has continued to collect caseload and 
individual case data from almost 30 agencies and departments that em- 
ploy administrative law judges to preside over formal APA proceed- 
ings. The initial report of the Uniform Caseload Accounting System, 
entitled "Federal Administrative Law Judge Hearings — Statistical 
Eeport for 1975," was published in October 1977, and has been widely 
distributed. This governmentwide inventory of formal proceedings is 
intended to provide a reference for persons concerned with issues of 
procedural reform, agency reorganization, and agency management. 

The second report, covering fiscal years 1976-78, will be available in 
mid-1980. Like the first report, it will include caseload figures, elapsed 
times, and various time and effort data, all broken down by type of 
case. It will also contain descriptive information about the procedures 
followed for each covered case type. The target date for completion is 
somewhat later than originally planned because of unexpected prob- 
lems in implementing an entirely revised computer procedure for edit- 
ing and organizing the raw data. The new report incorporates several 
improvements in data gathering, data processing, and manner of pres- 
entation, based on the experience of producing the earlier report, and 
on comments of agencies and other users of the report. The entire 
project has been under the direction of staff attorneys Jeffrey S. Lub- 
bers and David M. Pritzker. 

Implementation of Recommendations 

The Office of the Chairman took a number of important steps during 
1979 to improve its ability to effectuate the procedural improvements 
called for in the Conference's recommendations. Near the beginning 
of this period, new Staff Attorney Charles Pou, Jr., was given the task 
of working with Executive Director Stephen L. Babcock to encourage 
implementation by affected governmental bodies, and provide assist- 
ance to agencies on implementation matters. While the need to devote 
continuing attention to the problem of implementing recommenda- 
tions has been recognized since the Conference's inception, Mr. Pou 
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is the first attorney assigned to this job on a sustained, systematic 
basis. 

As part of its heightened efforts, the Office of the Chairman began 
attempting to encourage implementation in a wider variety of in- 
stances than before. It has now begun to keep track more carefully of 
agency rulemaking and other activities to which Conference recom- 
mendations may pertain, and to take a more active posture in encourag- 
ing implementation. Among other things, the Office of the Chairman 
now initiates reminders to agencies of the existence of past recom- 
mendations in light of legislative and regulatory developments, and 
responds to agency requests for aid in implementing recommendations. 
For instance, Mr. Pou presently is working with the General Services 
Administration, administrative law judges and administrative judges 
from several boards of contract appeals to ensure that adjudicative 
hearings are held in appropriate facilities, as previously recommended 
by the Conference. He has also consulted with numerous agencies in 
an effort to improve their policies on such matters as grant admin- 
istration, ex parte communications in informal rulemaking, and is- 
suance of adverse publicity. Seizing the occasion of the effective date 
of Public Law 95-224, the Federal Grant and Cooperative Agreement 
Act, the Office of the Chairman wrote in January to remind Federal 
grantor agencies of the practices recommended in three previous rec- 
ommendations on grant administration adopted in 1971 and 1974. Sev- 
eral of these practices have since been recommended by the Office of 
Management and Budget's recent report to Congress on Federal assist- 
ance programs, or in the working papers on which that report is based. 

Additionally, during the past year the Office of the Chairman has 
provided comments to a number of agencies, including some that have 
not specifically sought the Conference's views, on procedural aspects 
of their proposed rules. Comments have been, addressed to such mat- 
ters as effective rulemaking and adjudicative procedures, assessment 
and mitigation of civil penalties,, ew parte contacts, time limits on 
agency action, and grant administration procedures. These and similar 
initiatives are intended to ensure Conference recommendations a hear- 
ing in circumstances where options for significant procedural change 
are being considered, and thereby to increase the quality and effective- 
ness of agency implementation. 

The Office of the Chairman has also commenced a study to evaluate 
the impact of a prior Conference recommendation calling for agencies 
to utilize summary decision procedures to avoid unnecessary trial-type 
hearings (Eecommendation 70-3). This study, which will compare 
various agencies' experiences prior and subsequent to their institution 
of such procedures, should provide a basis for assessing the relative 
costs and benefits of agency implementation of the recommendation 
and thus evaluating its overall utility. Moreover, it should afford use- 
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ful information on practical factors affecting agency compliance that 
could prove useful to the implementation of other Conference 
recommen dati ons. 

Another element of the Conference's recent implementation effort 
has involved developing and organizing detailed information on 
agency compliance with recommendations adopted in 1977, 1978, and 
1979. In 1978, the Office of the Chairman published a special study of 
the implementation by independent agencies of recommendations 
adopted prior to 1977. Mr. Pou has been obtaining implementation 
information regarding both independent agencies and executive de- 
partments for the recommendations adopted since that date, and has 
sought additional information from many agencies whose earlier re- 
sponses were inadequate. His work will allow the Conference to update 
and upgrade its 1978 report and to improve the accuracy and complete- 
ness of its knowledge of agency implementation. 

Several pieces of legislation recently enacted by Congress have served 
to carry out Conference recommendations, and good prospects exist for 
additional legislative implementation of Conference recommendations. 
The Customs Reform and Procedural Simplification Act effectuated 
those parts of Recommendation 77-2 calling for a fairer approach to 
imposing penalties for tariff violations. The recent Trade Agreement 
Act of 1979 implemented other parts of that recommendation, and the 
pending Customs Court Act of 1980 would go far toward carrying 
out the remainder of Recommendation 77-2. Congress has chosen to 
follow the civil penalties approach suggested in Recommendation 72-6 
in recent laws affecting the Federal Maritime Commission, the Federal 
Reserve System, the Federal Home Loan Bank Board, the Federal 
Deposit Insurance Corporation, and the Comptroller of the Currency. 
Moreover, the regulatory reform bills presently being considered would 
implement large parts of several Conference recommendations in- 
volving time limits for agency action, selection of administrative law 
judges, public participation in agency proceedings, agency subpoena 
power, delegation of final decisional authority, elimination of the pro- 
prietary exemption from the Administrative Procedure Act, and choice 
of forum for judicial review of administrative actions. 

As stated above, the Conference adopted seven recommendations in 
1979 — four at its June Plenary Session and three at the December 
Session. For a brief description of each, see the discussion above at 
pages 8-14. Summarized below is the information presently available 
regarding implementation of these recommendations. 

Recommendation 79-1 : Hyhrid Rulemaking Procedures of the Federal 

Trade CoTmnission 

Recommendation 79-1 suggests a number of procedures intended to 
help the Federal Trade Commission foster better rulemaking under 
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the Magnuson-Moss Warranty — Federal Trade Commission Improve- 
ment Act of 1975, by increasing the degree to which the participants 
in those proceedings focus, at earlier stages in the rulemaking process 
than has generally been the case to date, on the key issues to be deter- 
mined. Copies of the recommendation and the extensive report on which 
it was based were forwarded to the Congress, the FTC, and seventeen 
additional agencies that employ various hybrid rulemaking procedures. 
The FTC has not responded formally to the Conference's recommenda- 
tion, but available information indicates that it has acted to implement 
several aspects of Recommendation 79-1. 

Several parts of the recommendation propose useful methods for 
enhancing eifective participation by members of the public and by 
knowledgeable experts in the early stages of Magnuson-Moss rule- 
making. Since the FTC has initiated no new rulemaking proceedings 
since Recommendation 79-1 was adopted, an evaluation of the FTC's 
actual implementation of the improvements called for by these sections 
necessarily must await the commencement of further Magnuson-Moss 
rulemakings. For instance, the FTC has had no opportunity as yet to 
implement the recommendations calling for publishing in the initial 
notice of proposed rulemaking of all relevant theories and materials, 
with references to the rulemaking record ; for indexing and placing in 
the rulemaking record all relevant data in the staff's possession and 
the staff investigative report ; for providing early guidance to partici- 
pants on suggested methods of marshalling and presenting evidence ; 
and for promoting standard methods for presentation of information 
on issues that recur frequently. 

While a definitive judgment on these and other aspects of the Fed- 
eral Trade Commission's compliance in practice is not yet possible, 
policies adopted recently by the FTC demonstrate its general agree- 
ment with many of the Conference's views. Its Commissioners indicated 
late in 1979 that they support the Conference's suggestions for using 
methods such as advanced notice of proposed rulemaking to elicit in- 
creased information from the public in conducting investigations, and 
the FTC's internal Operating Manual now advises the staff to solicit 
a broad range of views during the investigatory stage. Policies have 
been adopted that, if carried out, will implement the Conference's call 
for use of relevant expert opinion at all stages of the rulemaking 
proceeding. Even before Recommendation 79-1 was adopted, the FTC 
revised its operating Manual to provide for greater consultation be- 
tween the Bureau of Consumer Protection and the Bureau of Eco- 
nomics, and another section of that manual now notes the importance 
of experts and consultants. In its report to Congress on rulemaking 
under the Magnuson-Moss Act, the FTC stated that a special division 
has been created in the Bureau of Economics to work exclusively on 
consumer protection matters and advise rulemaking staffs. Also, an 
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Impact Evaluation Group, containing experts in economics, consumer 
behavior and marketing research, has been established in the Bureau 
of Consumer Protection to study the impact of proposed and final 
rules. 

Another Conference suggestion intended to encourage informed 
public participation is for the Federal Trade Commission to intensify 
its efforts to improve access to the rulemaking record by upgrading 
its management practices and retrieval technologies and by ensuring 
timely indexing of materials in the record. The Conference's study in- 
dicates that in recent proceedings the FTC has majiaged to improve 
access to the record. However, it appears there is stiJl room for im- 
provement. Despite FTC statements to the contrary, docket sheets do 
not consistently list commenters by name and, therefore, comments 
cannot be retrieved by using the name of a person or organization. 
This shortcoming could be corrected if the FTC were to implement 
the Conference's recommendation by using computer indexing, an 
option it says it is studying at present. Moreover, subject matter in- 
dexes made publicly available should be released prior to the oral 
hearing, rather than during the post-record comment period as is now 
the case. While the Commission encourages the staff to release its own 
computerized indexes, it does not require it and these indexes are not 
generally available for hearing preparation. 

Several aspects of Recommendation 79-1 suggest useful approaches 
to ensuring rulemaking participants adequate access to relevant in- 
formation. The Federal Trade Commission has not followed the Con- 
ference's recommendation to restrict the use of subpoenas to the in- 
vestigatory stage, and its authority to issue compulsory process to 
rulemaking participants was upheld in late 1979 by the Court of Ap- 
peals for the District of Columbia Circuit in Federal Trade Gommis- 
sion V. Brigadier Industries Corp, The FTC has also taken exception 
to the Conference's call that, in lieu of discovery, the FTC draw ad- 
verse inferences from failure to comply with information requests. In 
its report to Congress, the Commission states that in certain situations 
"the drawing of adverse influences [sic] from the refusal to provide 
information may not be an adequate substitute for compulsory proc- 
ess." Rulemaking Under the Magnuson-Moss Warranty — Federal 
Trade Commission Improvement Act: Report of the Federal Trade 
Commission (June 1979), page 48. 

To date the Federal Trade Commission has had no opportunity to 
carry out those segments of Recommendation 79-1 relating to hearing 
procedures, and thus there is no basis to judge implementation. 

While Recommendation 79-1 specifically addressed only Federal 
Trade Commission proceedings, many of its principles should prove 
useful for other agencies that employ hybrid procedures. Many of 
these agencies have coanmended the Conference's report for the light 
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it sheds on the conduct of such proceedings. Several have reviewed 
their own rulemaking procedures and agreed that many of the recom- 
mended procedures could prove beneficial, while others indicated that 
they are already employing many of these procedures and will in- 
tensify their efforts. These include the Consumer Product Safety Com- 
mission, the Department of Housing and Urban Development, and 
the Federal Communications Commission. Others, like the Departs 
ment of Energy, the Department of Agriculture and the Securities 
and Exchange Commission, expressed the view that their rulemaking 
proceedings, including those for which Congress has imposed pro- 
cedural requirements beyond those mandated by 5 U.S.C § 553, differ 
so substantially from those conducted by the Federal Trade Commis- 
sion as to render the Conference's recommendation inapplicable. 

RecoTrmiemdation 79-2: Disputes Respecting Federal-State Agree- 
ments for Administration of the Supplemental Seawrity Income 

Pr^ogrami 

This recommendation calls on the Department of Health, Educa- 
tion, and Welfare to undertake improvements in the process followed 
to develop the Model Agreements setting forth the rights and re- 
sponsibilities of HEW and States that elect Federal administration of 
State Supplementary benefits, and in the procedures for resolving 
disputes and measuring the respective liabilities of the parties to those 
agreements. HEW has stated generally that it is considering several 
amendments to its procedure under SSI, partly in response to congres- 
sional inquiries and Recommendation 79-2, but has not yet replied 
to the Conference's request for particularized information on its ac- 
tions to implement this recommendation. 

Recommendation 79-8: Agency Assessment and Mitigation of Givil 

Money Penalties 

Recommendation 79-3 calls on Federal agencies to establish and 
make public prescribed standards and practices for assessing penalties 
under statutes that provide for civil money penalties, for mitigating 
penalty assessments, and for conducting administrative proceedings 
to find the facts on which a penalty assessment may depend. Follow- 
ing its adoption, Recommendation 79-3 was transmitted to thirty 
agencies that employ money penalties as an enforcement tool. The 
recommendation also was forwarded to the Judicial Conference of 
the United States with a request that it consider and help implement 
that part of the recommendation dealing with appropriate scope of 
review of agency penalty decisions. Moreover, comanents submitted by 
the Office of the Chairman in recent rulemaking proceedings ini- 
tiated by the Department of Commerce and the Federal Trade Com- 
mission have called on those agencies to modify proposed rules to 
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conform to parts of Recommendation 79-3. The innovative, far-reach- 
ing improvements in agency practice called for by Recommendation 
79-3 represent a marked departure from that prevailing in many agen- 
cies. Nonetheless, responses to the Conference's request for informa- 
tion on agency implementation indicate that many have begun eval- 
uating their current assessment criteria and practices in light of the 
recommendation and several have already effected significant changes 
to comply with it. 

The Department of Transportation, for instance, has endorsed the 
recommendation and commenced an intensive study of certain of its 
penalty procedures so that it may assess the extent to which the recom- 
mended approaches can be implemented throughout the department. 
This study is being conducted by Professor Colin Diver, upon whose 
report of the Conference Recommendation 79-3 was largely based. 
The Federal Reserve System is in the process of developing amend- 
ments to its Rules of Practice to incorporate many parts of the recom- 
mendation, including those on use and nature of penalty standards, 
notice of proposed assessment and grounds therefor, and utilization 
of both informal conferences and trial-type assessment hearings. Other 
agencies that have just proposed regulations which would implement 
substantial segments of the civil penalties recommendation are the Fed- 
eral Home Loan Bank Board, the U.S. Postal Service, and the 
Department of Housing and Urban Development. The Environmental 
Protection Agency, which already uses many of the recommended ap- 
proaches, has proposed a new penalty system under the Toxic Sub- 
stances Control Act which would implement that part of the 
recommendation dealing with assessment criteria detailing guidelines 
for fixing and adjusting penalty determinations. 

Several agencies are now in the process of evaluating their current 
procedures in light of the recommended practice, and have promised 
to provide further information regarding steps to implement the rec- 
ommendation upon completion of the review process. These include 
the Commodity Futures Trading Commission, the Department of 
Energy, the Department of the Interior, and the Interstate Commerce 
Commission, The Department of Commerce's Office of General Counsel 
has stated that it will work with those constituent agencies of the De- 
partment that have not yet complied with the recommendation to re- 
examine their procedures and determine the practicability of their 
adopting the suggested procedures. The Consumer Product Safety 
Commission reports that it is complying at present with several aspects 
of the recommendation, including those on trial-type hearings, in- 
formal settlement procedures, and use of precedents. The Comniission 
advises further that it "will consider publishing its evaluative criteria 
(for assessing penalties) and soliciting public comments, as recom- 
mended by the Conference, as (its) experience in assessing and coUect- 
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ing civil penalties develops a pattern indicating factors and strategies 
which should be considered in most cases. 

A few agencies, including the Securities and Exchange Commission 
and the Department of Defense, did not believe Recommendation 79-3 
applicable to their operations. The Occupational Health and Safety 
Review Commission, while it agreed to examine the possibility of pro- 
viding simplified procedures in cases involving only penalty issues, 
found most parts of the recommendation inapplicable since its function 
is to decide disputed cases after proposed penalties have been set by 
the Department of Labor. The Labor Department has not yet provided 
any information on its compliance with the Conference's recommenda- 
tion. 

Recommendation 79~Jf,: Public Disclosure Concerning the Use of Oost- 
Benefit and Similar Analyses in Regulation 

Seeking to make cost-benefit analysis a sound, useful part of agency 
regulatory efforts and to ensure openness in the decisionmaking process 
the Conference recommends that agencies publish their procedures, 
methtodologies, and assumptions when using such analyses. The rec- 
ommendation does not promote or discourage any particular kind of 
analysis. The Conference forwarded copies of the recommendation, 
and the report on which it was based, to 18 Federal regulatory 
agencies. 

The Consumer Product Safety Commission has already imple- 
mented the goals of Recommendation 79-^. The Department of the 
Treasury has given qualified support to the Conference's recommen- 
dation, and currently is considering an amendment to its directive 
pursuant to Executive Order 12044, Improving Government Regula- 
tions, that would implement several parts of the recommendation. 
Under the proposal, when Treasury decides to employ such an ana- 
lytical technique, its notice of proposed rulemaking would set forth 
that fact, the weight to be given the analysis, the approach to be fol- 
lowed, and the assumptions adopted. The Department of Energy's 
notices presently contain similar information when analyses are used, 
but the Department states that it is currently reviewing the recom- 
mendation and will advise the Conference on implemental steps to be 
taken. 

Several agencies stated that their procedures for complying with 
Executive Order 12044 are consistent in many ways with Section 1 of 
the Conference's recommendation. These include the Departments of 
Transportation, Housing and Urban Development, Commerce, and 
Agriculture. 

The General Services Administration could not assure the Confer- 
ence it would carry out Recommendation 79^ except insofar as the 
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recommendation was consistent with other initiatives being under- 
taken, since it believed the effort required to implement the recom- 
mendation would be too burdensome and duplicative. 

Most agencies have not implemented that section of the recom- 
mendation calling for adoption of generic regulations or policy state- 
ments to describe the use of cost-benefit analyses where a pattern of 
recurring decisional problems exists for which this particular analytic 
technique is appropriate. The Federal Trade Commission, the Depart- 
ment of Transportation and the Consumer Product Safety Commis- 
sion, for instance, have informed the Conference that their regulatory 
actions are too diverse to permit a broad policy statement to provide 
meaningful guidance in particular situations. 

Recommendation 79-5: Hybrid Rulem^hing Procedures of the Federal 

Trade Comfmission: Administration of the Program to Reimhurse 

Participants^ Expenses 

Addressed in part to the Federal Trade Commission and other 
agencies with expense reimbursement programs for their rulemaking 
proceedings, Recommendation 79-5 is intended to serve as a guide for 
establishing and administering effective programs of this type. The 
Conference also commends the principles set forth in the recommenda- 
tion for Congress' consideration in the event it should formulate a 
statutory reimbursement program. The recommendation, adopted in 
December 1979, was transmitted to all Federal agencies that now have 
or are initiating such programs, as well as to the congressional com- 
mittees that oversee them. Also, copies were forwarded to those com- 
mittees in each House presently considering public participation 
proposals for various agencies' proceedings. 

The Federal Trade Commission's reimbursement program, upon 
whose initial experience Recommendation 79-5 is based, is in general 
compliance at this time. Responses to date from other agencies do not 
allow generalization regarding their compliance. The Federal Com- 
munications Commission has issued a notice of proposed rulemaking 
for a reimbursement program whose procedures would carry out most 
aspects of the recommendation. 

RecoTwmendaiion 79-6: Elimination of the Presumption of Validity 
of Agency Rules and Regulations in Judicial Review, as Exem- 
plified hy the Bumpers Amendment 

This recommendation expressed the Conference's conclusion that 
congressional proposals to change the standard for judicial review of 
agency action, like the so-called Bumpers Amendment, could have un- 
fortunate and unpredictable effects and should not be adopted. Shortly 
after its adoption, copies of the recommendation and supporting re- 
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port were forwarded to the committees in Congress considering such 
proposed legislation. These materials also were sent to each adminis- 
trative agency and department to aid in formulating and commenting 
upon proposed legislation. The Office of the Chairman will continue 
to monitor the progress of pertinent legislation and will take appro- 
priate action to ensure congressional consideration of the Conference's 
position. 

Recommendation 79-7 : Appropriate Restrictions on Participation hy 
a Former Agency Oftdal in Matters Involving the Agency 

Recommendation 79-7 calls on the Congress to amend the statutes 
that presently govern conflicts of interest involving former Federal 
employees to provide a simpler, more direct way of preventing the 
potentially undesirable consequences associated with post-government 
employment activities. The Office of the Chairman sent copies of the 
recommendation to the congressional committees in both Houses re- 
sponsible for such legislation, as well as to the heads of nearly fifty 
Federal agencies and several other interested organizations. Since 
implementation of the Conference's recommendation will require 
action by Congress, the Office of the Chairman proposes to act to 
express the Conference's views when implemental legislation is 
considered. 

Eesearch Activities 

During 1979 the Office of the Chairman commissioned 11 new proj- 
ects with outside consultants. 

Two of these are directly related to functions which would be given 
the Conference under some versions of regulatory reform legislation 
now being considered by the Congress. First, Professor Victor Eosen- 
blum of Northwestern University is preparing a report on possibilities 
and problems in evaluating the performance of administrative law 
judges. Since the Conference may well end up with the responsibility 
for establishing an ALJ evaluation system it seemed imperative that 
we begin to analyze the issues systematically. If the Conference is not 
given this responsibility, of course, the report will still be useful as 
an independent document. Second, some pending legislation would 
also give the Conference responsibility for developing uniform rules 
of administrative procedure for use by agencies. Professor John Fitz- 
Gerald of Southern Methodist University is preparing a report on 
areas in which such rules might be feasible and useful. The American 
Bar Association Section on Administrative Law has long been inter- 
ested in this topic, and Professor FitzGerald is drawing heavily on 
the section's experience. 

A number of other recently commissioned projects are also related 
to major concerns of the contemporary movement for regulatory re- 
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form. Professor Peter Strauss of Columbia University is analyzing 
current and possible standards for disqualification of agency officials 
from rulemaking proceedings, and Dean Paul Verkuil of Tulane Uni- 
versity is examining participation in rulemaking proceedings by the 
staff of the Executive Office of the President. Both these projects are 
of course related to the study of separation of functions in agencies 
by Professor Michael Asinow of the University of California (Los An- 
geles) , commissioned in 1978. 

Another regulatory reform project was recommended by the Fed- 
eral Commission on Paperwork when it suggested that the Adminis- 
trative Conference should study retroactivity in the application of 
agency rules. The Chairman concluded that a full-scale study in this 
area would be beyond the resources of the Conference, but Professor 
Stephen Wood of Brigham Young University is working on the 
design-phase of such a study. If a larger study seems feasible and de- 
sirable the Conference will try to persuade other agencies to cosponsor 
further work. The retroactivity issue involves questions of economics 
and political science as well as law, and Professor Wood is being 
assisted in this work by colleagues in those areas. 

The race to the courthouse to appeal rulings is being studied by 
Professor Thomas McGarity of the University of Kansas. Professor 
McGarity is looking not only at methods for making the race fair, but 
also at the more general problem of determining the appropriate 
forum for review of agency action. Professor William Fox of Catholic 
University is examining another topic that has become of great in- 
terest in connection with regulatory reform legislation^techniques 
for narrowing or avoiding formal evidentiary hearings in licensing 
proceedings. This project will examine such devices as summary deci- 
sion processes and paper-record hearings. 

Two other projects are the result of the Office of the Chairman's 
interest in promoting interdisciplinary study of the "efficiency, ade- 
quacy, and fairness of . . . administrative procedure." Peter Szanton, 
an independent consultant with the firm of Hamilton, Ravinovitz & 
Szanton, is working with five other experts in political science, eco- 
nomics, and management to prepare a set of papers on the lessons 
that can be" learned from government reorganization efforts. The ob- 
jective is to produce a short and reasonably comprehensive guide for 
incoming officials on what to consider before starting to reorganize an 
agency. Professor Neal Kerwin of American University has prepared a 
report on how the Conference might study how underlying differences 
in managerial and organizational variables can affect the quality of 
rulemaking performance in different agencies. 

Finally, two projects continue a long history of ACUS interest in 
particular areas. Professor William Lockhart of the University of Utah 
is developing prospectus of possible work on the exercise of agency dis- 
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cretion in seeking imposition of criminal sanctions, and Professor Rus- 
sell Stevenson of George Washington University is studying agency 
treatment of confidential business information under Exemption 4 
of the Freedom of Information Act. 

Advice and Assistance on Legislation 

The legislative activities of the Office of the Chairman in 1979 were 
primarily concerned with the Administration's omnibus regulatory 
reform bill, S. 755/H.R. 3263, and similar proposals. Members of the 
staff participated in the preparation of the Administration bill. De- 
tailed letters of comment on the Administration bill, as well as on 
S. 262, the Reform of Federal Regulation Act, and S. 1291, the Ad- 
ministrative Practice and Regulatory Control Act, were submitted to 
the appropriate committees of the House and Senate. Chairman 
Anthony testified before subcommittees of the Senate Governmental 
Affairs Committees and the Senate Judiciary Committee, in June and 
July, respectively, on regulatory reform legislation. Informal con- 
sultation with Office of Management and Budget and Congressional 
staff on regulatory reform legislation took place continuously through- 
out the year. 

In September, Chairman Anthony testified at a Senate Judiciary 
Committee hearing on S. 1654, The Customs Courts Act of 1979. This 
legislation would implement parts of Conference Recommendation 
77-2 : Judicial Review of Customs Service Actions, Letters of com- 
ment were submitted to Congress with respect to S. 330, the Veterans 
Administration Adjudication Procedure and Judicial Review Act; 
H.R. 4572, the Public Printing Reorganization Act; H.R. 2540, the 
Fair Housing Amendments Act; and H.R. 254, the Bureaucratic Ac- 
countability Act. Written comments were submitted to the Office of 
Management and Budget and informal consultations were held with 
agency and congressional staff on a variety of pending bills and agency 
draft biUs. 

Advice and Assistance to the Agencies 

A significant function of the staff of the Office of the Chairman is 
to furnish advice and assistance on problems of administrative pro- 
cedure to the agencies. The Administrative Conference Act specifically 
contemplates a role for the Conference in advising the agencies and 
arranging for the interchange of information among them on pro- 
cedural matters. Because of the Conference's perspective over the 
broad range of agency and administrative programs, the consultative 
capacity of its staff is a unique resource. The Office of the Chairman 
continued actively to perform its advisory and consultative functions 
during 1979, responding to numerous requests from agencies for 
guidance on procedural issues, 
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Staff members provided comments on an increasing number of pro- 
posed agency procedural regulations, including the National Oceanic 
and Atmospheric Administration's (NOAA) draft procedural regula- 
tions for administration of title IV of the Outer Continental Shelf 
Lands Act Amendment of 1978 which created a Fisherman's Con- 
tingency Fund to compensate fishermen for losses associated with oil 
and gas exploration. In addition the staff commented on draft civil 
penalty procedures of NOAA and the Federal Trade Commission, 
draft grant administration procedures of the Department of Com- 
merce, and draft rulemaking procedures of the Federal Emergency 
Management Agency. 

In addition to these comments the staff assisted the Department of 
Housing and Urban Development in its efforts to establish time limits 
on administrative proceedings, the Office of Personnel Management's 
Office of Administrative Law Judges on a variety of issues, and the 
General Accounting Office in its ongoing study of improvements in 
the enforcement of the Fair Labor Standards Act by the Department 
of Labor. 

The Conference staff also continued to advise a number of agencies 
on implementing the open meeting provisions of the Government in 
the Sunshine Act. Much of this advice was derived from the Confer- 
ence's 1978 publication, "An Interpretive Guide to the Sunshine Act," 
which has been cited by several courts in recent decisions. 

During the year, Conference Research Director James V. DeLong 
served on the Federal Energy Regulatory Commission's Advisory 
Committee on Revision of Rules of Practice and Procedure. 

Special. Committee on the Role of the Administrative Conference 

Several bills proposing to change the organization or functions of the 
Administrative Conference were introduced in Congress during 1978 
and 1979. The Conference's initial responses to these proposals were 
formulated by Chairman Anthony in consultation with the members 
of the Council. Acting in response to a resolution of the Assembly 
adopted at the Nineteenth Plenary Session, Chairman Anthony ap- 
pointed a Special Committee on the Role of the Administrative Con- 
ference. The Special Committee's assignment has been to consider the 
Conference's response to the various legislative proposals and, more 
broadly, to develop a general theory of the kinds of functions appro- 
priate for the Conference. 

The Special Committee's membership during 1979 consisted of (a) 
the members of the Council; (b) Conference members William H. 
Allen, Betty Jo Christian, Wolf Haber, Rhoda H. Karpatkin, Malcolm 
S. Mason, and Anthony L. Mondello; and (c) staff members William 
C. Bush and Richard K. Berg. Chairman Anthony chaired the Special 
Committee until his departure from the Conference. Betty Jo Christian 
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presented the work of the Special Committee at the Twentieth Plenary 
Session. 

The Special Committee proposed to the Assembly a resolution on the 
future role of the Administrative Conference, The proposal,, after 
being fully debated by the Assembly, was adopted at the Twentieth 
Plenary Session as the "Resolution on an Enhanced Role for the Ad- 
ministrative Conference in Procedural Reform" (reproduced in full 
in this report). The Resolution calls for preserving the membership 
component of the Administrative Conference, and voices the willing- 
ness of the Conference to take on several additional responsibilities 
of a procedural nature. 

The Special Committee also considered the matter of attendance of 
Conference members at plenary sessions and committee meetings, and 
forwarded to the Twentieth Plenary Session a proposed amendment 
to the bylaws directing the Chairman of the Conference to take certain 
actions whenever a member's attendance fails to meet specified stand- 
ards. The Assembly adopted the Special Committee's proposal as re- 
flected in sections 2(A) (2) (added) and 2(D) (amended) of the cur- 
rent bylaws (reproduced in full in this report) . 

The Special Committee will continue to be active through the com- 
ing year. Items that the Committee plans to consider in 1980 include 
methods of undertaking projects leading to recommendations, and 
methods for implementing Conference recommendations. The Commit- 
tee will report back on these matters to the Twenty-first Plenary Ses- 
sion in June of 1980. Committee member Anthony L. Mondello has 
agreed to chair the Special Committee until such time as the work of 
the Committee is completed or the Conference has a new Chairman. 
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TEXTS OF ASSEMBLY ACTIONS 



RECOMMENDATION 79-1 

Hybrid Rulemaking Procedures of the Federal Trade Commission 

(Adopted June 7-8, 1979) 

The Magnuson-Moss Warranty — Federal Trade Commission Im- 
provement Act, Public Law 93-637, which became effective January 5, 
1975, provides authority and procedures for the Federal Trade Com- 
mission's promulgation of "trade regulation rales." The statute re- 
quires the Commission to engage in "hybrid" rulemaking, a style 
which adds to the notice-and-comment requirements for "informal 
rulemaking" under section 553 of the Administrative Procedure Act 
such requirements as oral hearings (of both the legislative and evi- 
dentiary types), more extensive provision for public comment, includ- 
ing rebuttal, and judicial review of the rulemaking record under a 
"substantial evidence" standard. Such hybrid procedures represent a 
new approach to agency legislative rulemaking, aimed at enhancing 
the public's participation and testing the facts and assumptions upon 
which the agency bases its regulatory policy. The effectiveness and 
efficiency of the concept were of continuing concern to the Congress, 
and section 202(d) of the Magnuson-Moss Act provided: 

The Federal Trade Commission and the Administrative 
Conference of the United States shall each conduct a study 
and evaluation of the rulemaking procedures under section 18 
of the Federal Trade Commission Act and each shall submit 
a report of its study (including any legislative recommenda- 
tions) to the Congress not later than 18 months after the date 
of enactment of this Act. [Congress subsequently extended the 
deadline to not later than June 30, 1979, by Public Law 95- 
558.] 

Since the Magnuson-Moss Act was adopted, 20 proceedings have 
been initiated by the Commission. By April 15, 1979, only three had 
been completed (one by withdrawal). The present recommendations, 
therefore, represent an interim analysis, based on as much informa- 
tion as has been available early enough to report by Congress' deadline 
of June 1979. The observations and conclusions in this report are 
based on those proceedings begun prior to April 1976. The Conference 
has reviewed and considered proceedings instituted after that date 
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but has not systematically evaluated the experience in such proceed- 
ings. The Conference will continue this project with the aim of devel- 
oping a supplemental report and recommendations as soon as a 
sufficient number of rulemaking proceedings have been completed to 
provide perspective on the process as a whole. 

While the Commission has significant responsibilities under a num- 
ber of statutes, its most important activity has always been enforce- 
ment of section 5 of the Federal Trade Commission Act, which, as 
originally enacted, stated "unfair methods of competition in commerce 
are hereby declared unlawful." This 1914 law was not construed by 
the courts to be a consumer protection statute. The Supreme Court, 
in Federal Trade Commission v. Ralada/m Co.^ 283 U.S. 643 (1931), 
held that the Commission must in each case show some harm to com- 
petitors or the competitive system. To make clear its desire that the 
Commission's protection extend to consumers as well as to competition, 
Congress, in the Wheeler-Lea Act of 1938, added to the statute a pro- 
vision that "unfair or deceptive acts or practices in commerce" are 
also unlawful. 

Until the early 1960's the Commission did not attempt to exercise 
any authority to promulgate legislative rules defining unfair methods 
of competition or unfair or deceptive acts or practices. It used its au- 
thority under Federal Trade Commission Act section 6(g) "to make 
rules and regulations for the purpose of carrying out the provisions 
of this Act" only to issue interpretive rules and general statements 
of policy. Starting in 1963, however, the Commission commenced pro- 
ceedings aimed at promulgating legislative rules declaring certain 
specific trade practices unfair or deceptive within the meaning of 
section 5. Between 1963 and passage of the Magnuson-Moss Act the 
Commission conducted 35 trade regulation rulemaking proceedings 
under section 6(g), using the informal notice and comment procedures 
of the Administrative Procedure Act, 5 U.S. C. § 553. 

The Commission's authority to promulgate trade regulation rules 
was not free from doubt, however, and, in National Petroleum Re- 
fmsrs Association v. Federal Trade Commission^ 482 F. 2d 672 (D.C. 
Cir. 1973), cert, denied, 415 U.S. 951 (1974) (the Octane case), it 
was challenged in the context of a rule requiring that octane ratings 
be posted on gasoline pumps. The U,S. Court of Appeals for the Dis- 
trict of Columbia Circuit upheld the Commission's power to make 
such legislative rules under section 5. 

During the period the FTC's legislative rulemaking authority was 
in litigation, debate about the existence and desirability of legislative 
rulemaking authority to implement section 5 of the Federal Trade 
Commission Act took place in the Congress. The issue was first raised 
in bills introduced in late 1969 in the 91st Congress. Opponents of 
expanded authority for the FTC contended that the Commission did 
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not possess, and Congress should not give it, the power to. make legis- 
lative rules, and that any rulemaking power Congress might neverthe- 
less decide to create should be accompanied by restrictions to guide 
and control its use. The Commission and its supporters contended 
that the power already existed, though codification might be useful, 
and that section 553 of the Administrative Procedure Act provided an 
adequate procedural framework. After the Octane decision, the con- 
gressional debate moved beyond the issue of whether the FTC ought 
to have legislative rulemaking authority to the question of what limi- 
tations should accompany a delegation or confirmation of such au- 
thority. The Magnuson-Moss Act represents the congressional resolu- 
tion of the different views about FTC rulemaking. 

The Act extended the Commission's jurisdiction to matters "affect- 
ing commerce" as well as "in commerce," but did not otherwise change 
the substantive reach or definition of section 5, It added a new section 
18 to the Federal Trade Commission Act which confirmed the FTC's 
authority to issue interpretive rules and general statements of policy, 
and, further, empowered the Commission to prescribe : 

rules which define with specificity acts or practices which are 
unfair or deceptive acts or practices in or affecting commerce 
(within the meaning of such section 5(a) (1) ). Rules under 
this subparagraph may include requirements prescribed for 
the purpose of preventing such acts or practices. 

The statute also provided : 

The Commission shall have no authority under this Act, 
other than its authority under this section, to prescribe any 
rule with respect to unfair or deceptive acts or practices in or 
affecting commerce (within the meaning of section 5(a) (1) ). 
The preceding sentence shall not affect any authority of the 
Commission to prescribe rules (including interpretive rules) , 
and general statements of policy, with respect to unfair meth- 
ods of competition in or affecting commerce. 

However, Congress imposed a number of procedural limitations on 
the Commission's trade regulation rulemaking under section 18, The 
Commission was directed to "proceed in accordance with section 553" 
of the Administrative Procedure Act, and, in addition, to comply with 
several special requirements : 

(1) Section 553 requires simply that an agency give notice of "either 
the terms or substance of the proposed rule or a description of the 
subjects and issues involved." Magnuson-Moss states that the FTC 
shall "publish a notice of proposed rulemaking stating with particu- 
larity the reason for the proposed rule." The substantive effect of this 
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change is unclear, but has been the subject of debate in several rule- 
making proceedings, 

(2) Section 553 provides that interested persons shall have an op- 
portunity to submit "written data, views, or arguments" unless the 
agency "for good cause finds . . . that notice and public procedure there- 
on are impracticable, unnecessary, or contrary to the public interest.'* 
Magnuson-Moss requires the FTC to make all submissions "publicly 
available," and makes no provision for promulgating legislative rules 
without allowing an opportunity for public comment. 

(3) While section 553 requires neither an oral hearing nor any op- 
portunity for cross-examination or rebuttal, Magnuson-Moss requires 
the Commission to provide an oppoitunity for an informal hearing 
at which an interested person "is entitled ... to present his position 
orally or by documentary submissions (or both)," and "if the Com- 
mission determines that there are disputed issues of material fact it is 
necessary to resolve" an interested person is entitled "to present such 
rebuttal submissions and to conduct (or have conducted . . .) such 
cross-examination of persons as the Commission determines (i) to be 
appropriate, and (ii) to be required for a full and true disclosure 
with respect to such issues." The Commission is also empowered to 
make rules and rulings for its hearings "as may tend to avoid unneces- 
sary costs or delay." It may, for example, impose time limits, conduct 
cross-examination on behalf of a person, and require group representa- 
tion of similar interests. 

(4) Section 553 requires an agency to incorporate in any final rules 
"a concise general statement of their basis and purpose." Magnuson- 
Moss requires "a statement of basis and purpose" which includes state- 
ments as to "the prevalence of the acts or practices treated by the rule," 
"the manner and context in which such acts or practices are unfair or 
deceptive," and "the economic effect of the rule, taking into account the 
effect on small business and consumei*s." Whether the omission from 
Magnuson-Moss of the words "concise, general" from the phrase "con- 
cise, general statement of their basis and purpose" has substantive im- 
portance is, again, a matter of debate. 

(5) Magnuson-Moss also allows, but does not require^ the FTC 
to provide compensation for costs of participation to any person "who 
has, or represents, an interest . . . which would not otherwise be ade- 
quately represented . . ." if representation of the interest "is neces- 
sary for a fair determination," and if the person "is unable effectively 
to participate" because he cannot afford to pay the costs. Section 553 
has no comparable provision. 

The Magnuson-Moss Act also specifically provides for pre-enforce- 
ment judicial review of trade regulation rules, on both the traditional 
Administrative Procedure Act grounds and on special grounds set 
forth in section 18, 15 U.S.C. §57a(e). Under the Administrative 
Procedure Act, a rule may be set aside if, as specified by 5 U.S.C 
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706(2) (A)-(D), it is found to be "(A) arbitrary, capricious, an abuse 
of discretion, or otherwise not in accordance with law; (B) contrary 
to constitutional right, power, privilege, or immunity ; (C) in excess of 
statutory jurisdiction, authority, or limitations, or short of statutory 
right ; (D) without observance of procedure required by law." In addi- 
tion, under the Magnuson-Moss Act, the Commission's "action" in a 
trade regulation rulemaking under section 18 must be supported by 
"substantial evidence in the rulemaking record," which consists of the 
rule, its statement of basis and purpose, the transcript of the oral 
hearing, any written submissions, and any other information which 
the Commission considers relevant. However, the "contents and ade- 
quacy" of the Commission's statement of basis and purpose "shall not 
be subject to judicial review in any respect." The Court is also em- 
powered to set aside the rule if it finds that denial of cross-examina- 
tion or rebuttal "has precluded disclosure of disputed material facts 
which was necessary for a fair determination ... of the . . . proceeding 
taken as a whole." 

The requirements added by Magnuson-Moss seem to be based on a 
different model of rulemaking and the role of outside parties from the 
one implicit in section 553. In the words of the Conference Report, 
"[M]ore effective, workable and meaningful rules will be promulgated 
if persons affected . . . have the opportunity ... by cross-examination 
and rebuttal evidence or other submissions, to challenge the factual 
assumptions on which the Commission is proceeding and to show in 
what respect such assumptions are erroneous," [1974] U.S. Code Cong. 
& Ad. News 7765. 

The basic statutory objectives of allowing interested persons to 
challenge the basis of a proposed rule in detail, while limiting cross- 
examination and other hearing rights in the interest of preserving the 
efficiency of rulemaking, require a somewhat different strategy of 
implementation from the approach agencies frequently use in notice- 
and-comment rulemaking under section 553. Rulemaking under that 
section has often been treated as a loosely-structured process for fact- 
gathering and public statement of policy preferences — that is, as a 
form of decisionmaking in which the agency simply identifies a prob- 
lem, outlines possible solutions in general terms, and then seeks public 
data, views and arguments as a means of educating itself about the 
subject matter. By contrast, effective implementation of the fact- 
testing objective of the Magnuson-Moss Act necessitates, instead of 
this direct "pipeline" of public views to agency decisionmakers, a 
"funnel" approach in which agency practices and procedures are de- 
signed to achieve a progressive narrowing of the theories, factual 
issues, and policy considerations as the rule moves through the various 
procedural stages toward final decision. This "funnel" approach im- 
plies several general attributes of the rulemaking procedures: (a) 
more systematic, thorough investigation and consideration of rule- 
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making proposals than would be customary in section 553 rulemaking 
prior to the publication of a proposed rule; (b) more complete agency 
disclosure of the factual, legal and policy basis for a proposed rule 
than would be customary under section 553 and the general require- 
ments of the Freedom of Information Act; (c) procedures and stand- 
ards which make it possible for participants and decisionmakers to 
narrow and focus the key matters in dispute sufficiently early in the 
process to permit reasonable limitations on the use of trial-type hear- 
ing procedures. At this time, it is not clear whether, or to what extent, 
these objectives can be achieved in the context of a broad delegation 
of rulemaking authority like that granted the FTC by the combina- 
tion of sections 5 and 18 of the Federal Trade Commission Act. It does 
seem clear, however, that failure to observe these principles in agency 
implementation of hybrid rulemaking can impair the efficiency, ac- 
ceptability, and quality of decisions. 

The Magnuson-Moss Act became effective on January 4, 1975. In 
April 1975 the Commission promulgated Rules of Practice concerning 
the initial notice stage of rulemakinrr proceedings and in August, after 
notice and comment, 2:)romulgated rules for the remaining stages of a 
rulemaking proceeding. By April 1976, using these Rules of Practice, 
the Commission had commenced 16 rulemaking proceedings under the 
Magnuson-Moss Act. By April 1979 the number had groAvn to 20. Of 
these, three have been completed — two by publication of final rules 
and one by withdrawal of the proposal. The rest are still in process. 
Their status is presented in the following chart : 

Status of trade regulation rules proposed since passage of the Magnuson-Moss Act 
Kule Notice of proposed rulemaking Status as of Apr. 16, 1979 ^ 

A. Completed rulemakings 

1. ophthalmic Goods & Services Jan. 16, 1976 (41 F.R. 2399) Final rule published on June 2, 1978. 

(Eyeglasses). 

2. Vocational Schools May 15, 1975 (40 P.R. 21048)-. Final rule published on Dee. 28, 1978. 

3. Prescription Drugs _ June 4, 1975 (40 F.R. 24031)—. Proposed rule withdrawn on Nov. 24, 

1978. 

B. Proposed rules before the Commission for final action 

1. Residential Thermal Insula- Nov. 18, 1977 (42 F.R. 59678)-, Commission met to consider a final rule 

tion (" R-Value"). on Nov. 29, 1978; Jan. 24, 1979. 

2. Funeral Practices _ Aug. 29, 1975 (40 F.R. 39901)— Commission met to consider a final rule 

on Mar. 23, 1979. 

3. Care Labeling Amendment Jan. 25, 1976 (41 F.R. 3747) Public comments on reports were due 

Sept. 13, 1978. 

4. Used Cars. Jan. 6, 1976 (41 F.R. 1089) Public comments on reports were due 

Feb. 13, 1979. 

5. Hearing Aids.- Jime 24, 1975 (40 F.R. 26646)— Public comments on reports were due 

March 29, 1979. 

6. Holder in Due Course Amend- Nov. 18, 1975 (40 P.R. 63530)-- Public comments on reports were due 

ment. Jan. 24, 1979. 

7. Food Advertising May 28, 1975 (40 F.R. 23086)— Public comments on reports were due 

Feb. 26, 1979. 
See footnote at end of table. 
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Status of trade regulation rules proposed since passage of the Magnuson-Moss Act 

Eule Notice of proposed rulemaking Status as of Apr. 15, 1979 ' 

C. Proposed rules at the post-hearing report- writing stage 

1. Protein Supplements Sept. 5, 1975 (40 F.E. 41 144). __ Presiding Officer report released 

July 31, 1978; BCP report not re- 



2. Credit Practices. Apr. 11, 1975 (40 F.R. 16347). . Presiding Officer report released 

Oct. 13, 1978; BCP report not re- 
leased. 

3. Over-the-Counter Drugs Nov. 11, 1975 (40 F.R. 52631).. Presiding Officer report released 

Jan. 4, 1979; BCP report not re- 
leased. 

4. Health Spas Aug. 18, 1975 (40 F.R. 34615) _ Hearings completed on Dec. 16, 1977. 

5. Mobile Homes. _ May 29, 1975 (40 F.R. 23334).— Hearings completed on Jan. 31, 1978. 

6. Over-the-Counter Antacids Apr. 6, 1976 (41 F.R. 14534)... Hearings completed on Feb, 6, 1979. 

D. Proposed rules in the pre-hearing and hearing stage 

1. Cellular Plastics July 23, 1975 (40 F.R. 30842)... Revised Notice of Rulemaking and 

request for comment on need for 
TRR published Aug. 9, 1978. 

2. Children's Advertising Apr. 27, 1978 (43 F.R. 17967).. "Legislative" hearing was concluded 

in March 1979; possible "disputed 
issues" hearing to be held later. 

3. Games of Chance Amendment. Oct. 19, 1978 (43 F.R. 48654)... Scheduled hearings canceled on Jan. 2, 

1979, due to limited interest. 

4. Standards and Certification Dec. 7, 1978 (43 F.R. 57269). .. Hearing scheduled to begin May 21, 

1979. 

1 The usual principal stages of a Magnuson-Moss rulemaking proceeding are: (1) Initial notice of rule- 
making; (2) Final notice, designating disputed issues and setting hearing sites and dates; (3) Pre-hearing 
comment period (from initial notice to 45 days before hearing); (4) Hearing; (5) Post-hearing rebuttal period; 
(6) Presiding Officer report; (7) Bureau of Consumer Protection (BCP), staff report; (8) Public comments 
on the Presiding Officer and BCP reports; (9) Final recommendations by Director of BCP; (10) Oral presen- 
tations to Commissicn by interested persons; (11) Commission meetings to consider rule; (12) Publication 
of final rule and statement of basis and purpose. 

The consultant's report documents that these statutory goals of 
more systematic development of rules by the agency and more effec- 
tive participation by the public were not fully realized in many of 
the rulemakings initiated by the FTC. In part, this was because in- 
vestigations which originated before 1975 — with the objective of either 
selecting individual violators for cease-and-desist actions or com- 
mencing section 55 B proceedings— were used as the basis for Magnu- 
son-Moss rulemaking proceedings. As a result, information was gath- 
ered, and rulemakings were begun, without specific consideration of 
the meaning of "substantial evidence" in the context of FTC rule- 
making or of the kinds of information necessary for an adequate analy- 
sis of the particular factors Magnuson-Moss requires to be included 
in the statement of basis and purpose. Moreover, at the outset the 
Commission's Bureau of Consumer Protection lacked both the non- 
lawyer personnel and the traditions necessary for large-scale policy- 
oriented investigations, and the resources of all kinds necessary to 
commence 16 rulemaking proceedings in the first year. The problems 
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were made more difficult by the fact that no other agency had been 
called upon to implement hybrid rulemaking under so general a man- 
date as that contained in section 5, and FTC's efforts to find relevant 
models in the hybrid procedures of other agencies were unsuccessful. 

Perhaps the most important factor, however, was that the agency's 
implementation of hybrid rulemaking did not compel the progressive 
narrowing described above. The Commission did not take the steps 
necessary to define the relevant theories, facts and issues at an early 
stage or to lessen the areas of uncertainty as the proceedings con- 
tinued. As a consequence, its rulemaking did not seem to result in a 
progressive sharpening of the Commission's own analyses of the prob- 
lems. Nor did the proceedings force the participation of other inter- 
ested persons to be focused, meaningful, or constructive. At the same 
time, of course, the statute and the FTC's Eules of Practice gave these 
other interested persons many opportunities to participate. This com- 
bination of broad procedural rights and lack of guidance as to the 
effective use of the rights resulted in extensive, repetitive presenta- 
tions. 

The specific problems were : 

1. The initial basis for public participation. — If interested persons 
are to submit informed comment and challenge the factual bases of 
a proposed rule, they must have access to the Commission's rationales 
and information supporting the proposal. However, these were often 
not readily available. The FTC's initial notices of rulemaking often 
contained conclusory or truncated discusions of the tentative legal 
theories, policy judgments, and factual assumptions underlying the 
proposals. 

An early and clear articulation of the bases of a proposed rule is 
particularly necessary in FTC hybrid rulemaking because the broad 
"unfair or deceptive acts or practices" standard governing the exer- 
cise of the Commission's legislative rulemaking power does not in itself 
give sufficient specific structure to a proceeding. The proposed rules 
contained a wide variety of subject-matter and remedial provisions, 
and involved a number of different industries. Many rules were based 
on novel theories of unfairness or deception rather than on traditional 
principles. Some rules contained multiple theories of unfairness or 
deception or covered numerous and varied commercial practices. As 
a result, considerable confusion existed throughout the proceedings 
regarding the nature of the Commission's rationales and the elements 
of the proof necessary to support or refute the Commission's proposals. 

The FTC staff investigative reports recommending that the Com- 
mission initiate rulemaking sometimes contained more detailed dis- 
cussions of the theories and policy choices supporting recommended 
rules, but these were frequently not made publicly available early 
enough to be used by those preparing written comments or proposals 
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concerning disputed issues of material fact, nor did the staff reports 
provide clear connections between legal and policy conclusions and 
the factual information underlying the proceedings. In fact, many 
staff investigative reports contained little discussion of the evidentiary 
basis supporting the staff's proposal. There was often heavy reliance 
on postulated legal and policy considerations, rather than specific 
facts. Of course, many of the reports prepared in connection with pend- 
ing rulemaking proceedings were written prior to passage of the 
Magnuson-Moss Act. 

2. Effective access to supporting Tnaterials. — Several factors tended 
to cause an expansion in the volume of paper in the rulemaking pro- 
ceedings. In many of the investigations originally designed to de- 
velop cease-and-desist actions against particular respondents rather 
than industry wide rules, compulsory process had been used to gather 
massive documentation concerning the practices of certain companies. 
In other proceedings, a wide variety of material of marginal signifi- 
cance had been collected as the staff educated itself about a particular 
industry. The Magnuson-Moss Act requirement that the Commission 
base trade regulation rules on a rulemaking record, together with the 
disclosure provisions of the Freedom of Information Act led the FTC 
staff to place in the rulemaking record all of this material that might 
possibly be relevant, whether or not the staff had any plans to rely 
on it. 

This expansion of volume had two important consequences. First, 
it took time for the staff to collect the material and transmit it to the 
rulemaking record. Much material was made public too ^ late to be used 
by participants submitting written comments or proposing disputed 
issues of fact for consideration at the oral hearings. Second, the rec- 
ords generated were too massive and poorly organized to be used ef- 
fectively. Two rules (Credit Practices and Mobile Homes) have records 
of over 200,000 pages. In the 14 other proceedings commenced before 
April 1976, the records accumulated before April 15, 1979, range from 
a high of 110,695 pages to a low of 8,377 pages, and average 40,551 
pages. (Only three of these proceedings are yet complete, of course.) 
This growth in volume was not matched by a compensating investment 
in resources necessary to organize and index the material so as to 
facilitate public use. The creation of sixteen large rulemaking records 
in a short period of time overtaxed the FTC's record management 
capabilities. Problems caused by the volume of material were com- 
pounded by a lack of central control over record organization and in- 
dexing. Presiding Officers and FTC rulemaking staff attorneys 
experimented with diverse organizing and indexing schemes, and the 
resulting lack of standardization further complicated and slowed the 
processing of documents. 
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The net result was that it in many situations became virtually im- 
possible for a participant to determine with any confidence which ma- 
terial was relevant to or significant for any particular point raised 
by a proposed rule. This seriously undermined the concept that the 
basis of a rule should be tested. 

3. Availability of the pre-hearing comments, — In theory, the pre- 
hearing written comments submitted by interested persons could pro- 
vide a framework for subsequent stages of a proceeding by sharpening 
the issues, suggesting alternatives to agency assumptions, and deline- 
ating the central matters in dispute. In fact, these comments were 
rarely referred to at the hearings. 

This was due partly to deficiencies in the record management sys- 
tem. The chaotic situation described above often led to substantial 
delays in placing written comments, as well as other materials, on 
the record. When the comments were incorporated into the record, 
shortcomings in the indexing or availability of records made it diffi- 
cult or impossible to use them in a timely, efficient manner. 

4. ^^DisGoveryy- — In part because of the difficulties of identifying 
the key legal theories or policy assumptions and of locating crucial 
supporting material in the rulemaking records, and in part because 
counsel for some interested persons tended to treat the proceedings 
as the equivalent of multi-party adjudication, interested persons fre- 
quently filed a variety of discovery motions and Freedom of Infor- 
mation Act requests in an effort to obtain statements of the theories 
and information upon which the Commission intended to rely. The 
Commission has never clarified whether it regards discovery motions 
as a legitimate device in rulemaking proceedings, nor established any 
systematic procedure whereby participants can obtain an elaboration 
or clarification of the staff's legal and policy theories or compel the 
production of underlying materials. Requests for "bills of particu- 
lars," written interrogatories directed at the FTC staff and attempts 
to discover the staff's case at prehearing conferences have been uni- 
formly rejected. Therefore, the participant's basic rights of access to 
FTC material have been defined by the Freedom of Information Act. 
Moreover, the agency compiled with FOIA by placing large, undiffer- 
entiated masses of materials on the rulemaking record, a practice that 
does little to define the issues in a proceeding or to establish the rela- 
tive importance of different pieces of information to the rulemaking 
proposal. At the same time, processing discovery requests and com- 
plying with FOIA has involved a significant drain on staff resources. 

Similarly, the Commission has not established any systematic proce- 
dure whereby the staff can force an elaboration or clarification of other 
participants legal and policy theories, or, within the context of the 
rulemaking proceeding, compel the production of underlying materials. 
It has, however, confirmed the authority of the staff' of the Bureau of 
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Consumer Protection to issue subpoenas independently of the Presiding 
Officer. 

An additional discovery issue concerns the right of one non-FTC 
participant to persuade the Presiding Officer to subpoena records of 
another. As of April 15, 1979, such a subpoena has been issued on only 
one occasion, but the potential of such third party subpoenas to create 
delay and disincentives to participation could be significant. 

5. Designation of disputed issues, — As the rulemaking scheme estab- 
lished by the Magnuson-Moss Act was implemented by the Commis- 
sion's rules of practice, "disputed issues of material fact which are nec- 
essary to resolve" were identified before any hearing, and indeed even 
before the close of the initial comment period. As a means of limiting 
cross-examination at the oral hearings, this device proved unworkable. 
It required identification of highly specific issues at a time when there 
had been minimal definition of even the major issues in the proceeding. 
It required identification of factual disputes even before interested 
persons had finished submitting their initial data, views and arguments 
in prehearing comments. Finally, it required presiding officers to make 
complicated, important judgments before they had had time to master 
the subject matter, and in a context in which the interested parties had 
an incentive to advocate broad, vague designations that would avoid 
precluding cross-examination on any issue. 

The result was that the designation of issues on which cross-examina- 
tion might be allowed did little to focus the proceeding. If the statutory 
phrase "disputed issue of material fact '^ * * necessary to resolve" is 
to serve as a limitation on cross-examination, or as a means of focusing 
on crucial fact issues, then identification of fact issues must take place 
after the major issues in the proceeding have been made as clear as 
possible, and with reference to specific evidence previously entered into 
the rulemaking record. 

6. Conduct of cross-examination, — Largely because the designation 
process failed to produce sets of precisely defined issues, the effort to 
use designation as a device for limiting cross-examination was aban- 
doned in favor of a "freedom-for-time" policy. Group representatives 
and FTC staff could question witnesses on any points they wished, so 
long as they stayed within established time limits. 

This "freedom-for-time" policy permits cross-examination to con- 
centrate on policy or opinion rather than factual issues, and, because 
much of the testimony offered in the hearings consisted of repetitious 
opinon unsupported by specific factual data, such cross-examination 
has seldom produced useful factual information. It generally has in- 
volved a credibility attack on the witness or his testimony. 

7. Utility of oral hearings, — Oral hearings generally were not used 
to refine or respond to points made in the prehearing written record; 
rather, they tended to become an independent stage of the proceedings. 
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This can be attributed to the fact that the prehearing phase did not 
produce an adequate identification of points at issue, and that Mag- 
nuson-Moss leaves debatable the Presiding Officer's authority to ex- 
clude the testimony of repetitive witnesses. In addition, the hybrid, 
partly adversary character of the proceedings, in which group repre- 
sentatives were given some of the rights of parties in trial-type pro- 
ceedings while presiding officers were delegated broad authority to 
limit or control the group representatives' participation, produced 
some uncertainties and difficulties for the presiding officers in con- 
trolling the proceedings, and in some instances contributed to an an- 
tagonistic atmosphere at the hearings. 

The Administrative Conference study has necessarily focused on the 
rulemaking proceedings begun in 1975 and 1976. None was commenced 
in 1977 until the Thermal Insulation Rule was noticed on November 18, 
1977. The Conference does not at this time have extensive information 
on the Thermal Insulation Rule, the Children's Advertising Rule 
(noticed April 27, 1978), the Games of Chance Amendment (noticed 
October 19, 1978), or the Standards and Certification Rule (noticed 
December 7, 1978). In addition, the consultant's reports now available 
to the Conference cover the rulemaking proceedings only through the 
stages of investigation, initial and final notices of rulemaking, pre- 
hearing comment and oral hearing. Thus the post-hearing procedures 
have not been considered, and no recommendations concerning these 
procedures, or concerning the statutory scheme as a whole, can be 
advanced at this time. 

One point deserves special emphasis. The Commission's approach 
to rulemaking has not been static. The Commission itself has recognized 
many of the problems discussed above, and has been experimenting 
with a series of measures designed to improve its rulemaking. For 
example, new procedural approaches are being tried in all four of the 
most recent rules. Commission awareness of the need for greater input 
from the Bureau of Economics has resulted in the creation of a new 
division of that Bureau to work exclusively upon consumer protection 
matters. Directives have been issued designed to make the initial staff 
reports more thorough and useful. Steps have been taken to increase 
the accessibility of rulemaking records by improving organization and 
indexing, and by making documents available on microfilm. Internal 
efforts to develop better rulemaking processes have resulted in the 
FTC's 1978 Operating Manual, which is cited at several places in the 
consultant's report as reflecting conclusions similar to those of the 
Conference study. 

Thus, the recommendations set forth below are not intended to imply 
that the Commission has not recognized the problems or taken steps to 
alleviate them. They represent, rather, the Conference's current views 
on practices which will promote effective and efficient rulemaking under 
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Magnuson-Moss, including some already utilized or endorsed by the 
FTC. 

The Conference does not recommend any revisions in the statute at 
the present time, though such recommendations may be forthcoming 
after completion of the supplemental report. 

RecorrmieThdations 

1. The Commission should include in the initial notice of proposed 
rulemaking a description of the theories and materials which it then 
considers relevant to the rulemaking, together with appropriate refer- 
ences to the rulemaking record, including materials both supporting 
and opposing any proposed rule. The notice should indicate with rea- 
sonable specificity both the issues upon which the Commission seeks 

^ comment and information, and the kinds of evidence or information 
that are likely to be valuable to the Commission's resolution of the 
issues. 

2. At the time the notice of proposed rulemaking is published, the 
Commission, consistent with its present policy, should place in the 
rulemaking record, and index, the staff investigative report recom- 
mending rulemaking (which should contain the staff's analysis of the 
issues, a summary of the information considered significant by the 
staff, and the methods of analysis used by the staff) and all relevant 
information in the possession of the staff. Information exempt under 
the Freedom of Information Act may be withheld. Similarly, all rele- 
vant material developed by the staff after the notice is published should 
be promptly placed in the rulemaking record, and indexed. 

3. To the extent feasible, and as early as practicable in the proceed- 
ing, the Commission should provide guidance to participants concern- 
ing suggested methods for the marshalling and presentation of 
information. 

4. The Commission, to the extent feasible, should promote (but not 
require) the use of standard methods for the marshalling and presenta- 
tion of information with respect to issues commonly recurring in trade 
regulation rulemaking proceedings. 

5. In conducting investigations which may lead to trade regulation 
rulemaking, the Commission should experiment with techniques for 
eliciting increased information and views from the public, including 
the use of advance notices of proposed rulemaking with opportunity 
for public comment and meetings for conferences open to the public 
on adequate notice. The Commission should assure that its staff solicits 
the views of affected interest groups during the course of the investiga- 
tion, including groups that might not otherwise participate. 

6. Many issues that arise in the course of formulating rules pursuant 
to section 18 of the Federal Trade Commission Act require, or can 
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benefit from, the contributions of disciplines other than law. The Com- 
mission should continue its efforts to assure appropriate use, at all 
stages, of experts whose disciplines are revelant to consideration of the 
proposed rule, including economists, statistical analysts and consumer 
research specialists. 

7. To avoid burdening the rulemaking record, the Commission, con- 
sistent with its present policy, should require that the staff maintain, 
separately from that record, a public file of related documents, col- 
lected and generated by it, that the staff, pursuant to procedures estab- 
lished by the Commission, has determined not to be relevant. 

8. Proper handling of rulemaking records can greatly assist public 
participation in proceedings, reduce delay, and enhance the quality of 
decisions. The Commission should continue and intensify its efforts to 
improve public and staff access to the rulemaking record through up- 
grading of record management practices, storage and retrieval tech- 
nologies, copying and mircofilming capability, and record indexing 
and organization. The Commission should ensure that all materials 
in the rulemaking record are indexed as they are received, and that 
adequate facilities are provided for members of the public to inspect, 
copy, and work with the record. 

9. The use of subpoenas should be restricted to the investigation con- 
ducted by the Commission staff to develop information relevant to the 
rulemaking, including information both supporting and opposing the 
rule. Once a hearing has been noticed, the subpoena power should be 
used sparingly, and, once a hearing has been commenced, should be 
used only with the approval of the Presiding Officer upon a showing 
of need. 

10. In lieu of a discovery practice, the Commission should provide 
by rule that at a hearing or within a reasonable time thereafter the 
Presiding Officer, on his own motion or on that of the C^ommission 
staff or any other participant, may request the staff or any other par- 
ticipant at that hearing to clarify, elaborate or support any oral or 
written presentation then or previously made by such participant. The 
rule should also provide that failure to comply with such a request 
may result in the drawing of adverse inferences with respect to the 
presentation, or a reduction in the weight to be given to the 
presentation. 

11. If a person appealing from the Commission's initial denial of a 
Freedom of Information Act request asserts that the information 
sought is desired for use in a pending rulemaking proceeding, the 
agency official handling the appeal should not affirm the denial on the 
basis of an exemption in that Act without first obtaining the views of 
the Presiding Officer in the proceeding as to the utility of that in- 
formation, except where withholding the information is required by 
law. The Commission should adopt such amendments to its Freedom 
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of Information Act procedures as may be necessary to assure this 
consultation. 

12. As a general practice the Commission, after the close of the first 
period of submission of written comments, should conduct a legisla- 
tive-type hearing, following which it should determine whether there 
appear to be "disputed issues of material fact it is necessary to resolve." 
If it so determines, such issues should be designated with specificity, 
and a further hearing in accordance with section 18(c) of the Federal 
Trade Commission Act, should be held for the purpose of resolving 
them. 

13. An oral hearing can serve any or all of at least four somewhat 
separate functions: (1) fact gathering; (2) fact testing; (3) assess- 
ment of the views of different segments of the public ; and (4) clarifica- 
tion of positions and exchange of views on policies, values or desirable 
lines of inquiry. The fact testing function is performed in the section 
18(c) hearing referred to in paragraph 12, above. The legislative hear- 
ings should be designed according to which of the other three functions 
is believed likely to predominate. For example, the clarification of 
positions and exchange of views on policies, values or desirable lines 
of inquiry may best be furthered by such informal devices as round- 
table or panel discussions. 

14. The statutory phrase "disputed issues of material fact it is neces- 
sary to resolve" should be understood to mean only those issues (1) 
which are capable of being resolved as matters of fact, and (2) whose 
resolution is essential to the evaluation or formulation of a rule. 

15. Cross-examination may not be necessary on a designated dis- 
puted issue of material fact. However, if the Commission determines 
to limit or deny cross-examination on a designated issue, it should 
state the basis for its decision. 

recommendation 7 9-2 

Disputes Respecting Federal-State Agreements For Administra- 
tion OF THE Supplemental Security Income Program 

(Adopted June 7-8, 1979) 

Public assistance in the United States was originally exclusively a 
function of local governments. States first became involved by their 
establishment of institutions to accommodate particular categories of 
persons, e.g., the blind, the insane, the deaf, the aged. Early in this 
century many States established programs of cash benefit payments 
for needy mothers and aged persons. A federal role in public assistance 
did not develop until the Depression : first with a temporary program 
of grants-in-aid enacted in 1933 ; and then with a permanent program 
established in 1935 by the Social Security Act, under which the f ed- 
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eral government was authorized to reimburse specified portions of the 
State and local public assistance payments for three categories of 
needy persons, the aged, the blind, and dependent children. A fourth 
category, the disabled, was added in 1951, and in 1965 Medicaid, a 
similar grant-in-aid program for the medically indigent, was 
established. 

From 1936 to 1974 a series of Federal agencies exercised the Federal 
role which, pursuant to the pertinent titles of the Social Security Act, 
was to enunciate the eligibility conditions to be met by State public 
assistance programs (including substantive, procedural and admin- 
istrative features) and to make payments by way of reimbursement 
to the States of statutorily stipulated fractions of public, assistance 
expenditures under their eligible programs. The responsible Federal 
agency, since 1953 the Department of Health, Education and Welfare 
(HEW), exercised considerable influence over State public assistance 
programs through establishment of State program conditions and re- 
view of State program operations for purposes of deteiTaining the fact 
and amount of State reimbursement entitlement. 

In 1972, Congress replaced federal grant-in-aid support for State 
programs of public assistance to the needy elderly, blind, and disabled 
with a federally administered cash benefit program for the same 
groups. This program is known as the Supplemental Security Income 
Program or SSI. The Federal-State grant-in-aid program for needy 
families with dependent children (AFDC) was left untouched by the 
transformation of SSI. (Proposals for and discussion of "welfare re- 
form" usually refer to making a comparable transformation of 
AFDC ; in 1972 such a proposal, the Family Assistance Program, was 
rejected by the Congress as it enacted SSI.) 

State public assistance programs for the aged, blind, and disabled 
have not been entirely displaced by SSI, because the level of Federal 
SSI benefits (below what many States were paying under their pred- 
ecessor programs) and the simplification of its benefit formula (as 
compared with prior State programs) leave substantial room or need 
for supplementary State assistance to these groups. As initially en- 
acted, the 1972 SSI legislation encouraged States voluntarily to sup- 
plement the Federal SSI amounts, but subsequent amendments require 
them to do so in amounts based on their prior public assistance ex- 
penditures, (The requirements are imposed as a condition for con- 
tinued receipt of Federal grant-in-aid support for State Medicaid 
programs.) 

Federal administration of the SSI program is lodged in the Social 
Security Administration (SSA) , a major operating element of HEW. 
SSA and a State may enter into an agreement for SSA to administer 
the State's supplementary benefits, and in such event SSA includes 
both the basic Federal SSI benefit and the State supplement in a 
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single check to the recipient. Strong fiscal inducements structured 
with the SSI program have led most States with significant supple- 
ments to enter such agreements. 

To implement its role as administrator of State supplementary bene- 
fits, SSA developed a set of proposed model agreements which it dis- 
tributed for consideration by the States through the American Public 
Welfare Association (APWA), which had contracted with SSA to 
sei-ve as liaison with all the States. Through a process of negotiation 
over those model agreements with a committee established through 
APWA, SSA and that committee agreed upon the general terms and 
conditions which formed the basis for SSA's original agreements with 
the 31 States electing Federal administration of State benefits. (Some 
of those States have since withdrawn from Federal administration, 
and others have joined; currently 27 States have their supplementary 
benefits administered by SSA.) Similar negotiations over revised 
model agreements took place in 1974 and 1976. Overall this process was 
quite successful, yielding general terms and conditions (still called 
"model agreements") which reflected and responded to State interests 
and problems, as well as the Federal interest. While notice-and-com- 
ment rulemaking procedures of § 553 of the Administrative Procedure 
Act were utilized by SSA to establish by regulation some of the basic 
parameters of these Federal- State agreements, they were not followed 
in promulgating the general terms and conditions of those agreements, 
either initially or in subsequent revisions. Those provisions, as con- 
tained in the model agreements, deal with many important issues not 
covered by the regulations, including some of significant potential 
interest to supplementary benefit recipients. Combining notice and 
public comment procedures with the process of discussion with the 
States, through a representative committee, would assure individual 
States, beneficiaries and other interested persons and groups a full 
opportunity to present views upon proposed agreement terms and the 
agreement- formation process. 

Shortly after the first agreements were executed and the SSI pro- 
gram was underway, serious disputes about the parties' respective re- 
sponsibilities and liabilities arose. The novelty of the relationship 
coupled with the start-up difficulties of the program created a large 
initial volume of conti'oversy and uncertainty over how these disputes 
should be handled. The statute makes no explicit provision for ad- 
ministrative or judicial resolution of such disputes. In the agreements, 
the "disputes" paragraphs and related provisions leave significant un- 
certain ties and deficiencies, which in turn generate substantial short- 
comings in the dispute-resolution process. 

The present "disputes" provision affords an opportunity for a heal- 
ing before the HEW Departmental Grant Appeals Board, but does 
not delegate to that Board the HEW Secretary's power of fina.1 de- 
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cision. Under the dispute-settlement procedures of Federal contracts, 
administrative finality ordinarily attaches only to determinations of 
an independent and reasonably expert decisionmaking body, such as a 
board of contract appeals, to which the Departmental Grant Appeals 
Board is analogous in the present circumstances. 

The breadth of coverage of the disputes provision is subject to sub- 
stantial and injurious uncertainty. While there are indications that 
the present provision may have been intended to cover most or all 
disputes regarding performance of the parties, language has been used 
which in other Federal contracts has consistently been more narrowly 
interpreted. 

Additionally, desirable utilization of the disputes procedure has 
been impaired by the awkward operation of the liability provisions 
of the agreement, even where disputes under such provisions would 
clearly be covered by the established procedures. Numerous disputes 
involving large sums have been stalled, without effective access to the 
diputes procedure, because of insufficiencies of the basic liability pro- 
visions and the measurement systems to which they were keyed. States 
have extensively used self-help remedies, which might have been 
avoided if the provisions of the agreement had furnished a surer basis 
for prompt resolution of these disputes. 

Recommendation 

1. The process of negotiation and agreement between the Secretary 
of HEW on the one hand, and individual States desiring Federal ad- 
ministration of SSI supplementary benefits on the othei', is conducted 
in substantial part on the basis of the general terms and conditions 
established by HEW. These general terms and conditions (sometimes 
called "model agreements") are in turn related to published regula- 
tions of HEW. Both the regulations and the general terms and condi- 
tions should be developed by a procedure that embraces both (a) dis- 
cussions with a representative committee of State officials, of the type 
that led to agreement on successive versions of the general terms and 
conditions in 1973, 1974, and 1976, and (b) the notice and public com- 
ment procedures of 5 U.S.C § 553. The notice of proposed rulemaking 
(or, in appropriate cases, an advance notice of proposed rulemaking) 
should precede the discussions with the committee of State representa- 
tives. This does not necessarily imply an added cycle of notice and 
public comment nor any diminution of HEW's flexibility in negotia- 
tion. 

Since the current general terms and conditions have never been the 
subject of notice and public comment, and include several areas noted 
in paragraphs 2 and 3 below^ in which procedural improvements can 
be achieved, HEW should initiate a full review of them, utilizing the 
above procedures. 
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2. Consideration should be given through such procedures to a new 
agreement provision for measuring the respective liabilities of the 
Federal Government and of the States. In formulating such new pro- 
vision, specific consideration should be given to (a) inclusion of liabil- 
ity standards and measurement systems that are generally acceptable 
to the States, (b) explicit establishment of the right of a State to seek 
any adjustment of liability that its own data (derived through the 
generally accepted systems) may indicate, with recourse to the con- 
tractual disputes procedure in the event SSA declines adjustment on 
the basis of such State data, and (c) possible procedures for separate 
treatment of liability for errors resulting from consistent SSA prac- 
tices or policies that violate statute, regulation or agreement, as dis- 
tinct from liability for random errors in general. 

3. On the assumption that the agreements will continue to contain 
a provision granting dispute resolution authority to an official or 
officials in HEW, the provision should be amended (a) to encompass, 
without doubt or ambiguity, all disputes between the parties concern- 
ing performance of their respective obligations arising out of the 
agreement — including Federal claims of State noncompliance, (b) to 
assure prompt resolution of all disputes submitted pursuant to its 
terms, and (c) to provide that the last stage of the administrative dis- 
pute process is to be before the HEW Departmental Grant Appeals 
Board, which shall render an independent decision, based on a hear- 
ing and the record. 

RECOMMENDATION 79-3 

Agency Assessment and Mitigation of Civil Money Penalties 
(Adopted June 7-8, 1979) 

The civil money penalty has become one of the most widely used 
techniques in the enforcement pi'ograms of Federal administrative 
agencies. Most regulatory offenses punishable by civil penalties involve 
adverse social consequences of private business activity. The motiva- 
tional impact of these penalties depends in large part on the certainty 
of imposition and uniformity of amount, although some cases may re- 
quire individualized tailoring to the circumstance of the offender so as 
to remove the economic benefit of the illegal conduct. Other civil 
penalties may also serve a secondary function of compensating society 
for the harm caused by unlawful conduct. 

Recommendation 72-6 urged that the advantages of civil money 
penalties would be best achieved through an "administrative imposi- 
tion system" in which the agency would be empowered to adjudicate 
the violation and impose the penalty after a trial-type hearing, subject 
to "substantial evidence" judicial review. Such a system, it was stated, 
would avoid the delays, higji costs, and jurisdictional fictions inherent 

56 



in the traditional and most common system of imposing civil money 
penalties by a court in a civil action initiated on behalf of the agency 
by the Department of Justice. 

Since adoption of that Recommendation in 1972, the use of civil 
money penalties in general and of administratively imposed civil 
money penalties in particular has increased significantly, and the con- 
stitutionality and desirability of administratively imposed penalties 
have been widely recognized. 

Experience has shown that agencies play a crucial role and exercise 
broad discretion in the administration of civil penalty programs, 
whether or not the statute in question authorizes an administrative 
imposition system. Agencies possessing such authority have found it 
efficient to try to resolve cases before the formal hearing stage, through 
settlement and negotiation. Those agencies not possessing adminis- 
trative imposition authority operate under a wide variety of statutes : 
some make no express reference to an agency role in the penalty proc- 
ess, while others confer on the agency only a power to "assess" or 
to "mitigate" penalties, thereby expressly or implicitly reserving to 
the respondent the right to seek a subsequent de novo fact finding 
hearing by the court in a collection proceeding. Agencies typically 
exercise their statutory authority to "mitigate" in resolving contested 
penalty assessments prior to the initiation of formal enforcement 
action. In these recommendations the term "mitigation" refers to any 
informal process of resolving a contested initial penalty assessment. 

Whatever the statutory framework, the enforcing agency typically 
makes the initial assessment, and provides a process for mitigation 
of the penalty. Thus, both where there exists administrative imposi- 
tion authority and where such authority does not exist, agencies and 
respondents customarily utilize these initial assessment and mitiga- 
tion processes to resolve the great majority of civil money penalty 
cases without reaching the stage of formal administrative adjudica- 
tion or a court collection proceeding. 

These informal processes for the initiation and termination of civil 
penalty proceedings represent an area of previously unstudied and 
largely discretionary agency action. Appropriate standards and struc- 
tures for the exercise of such discretion are needed to improve the 
consistency, efficiency and openness of agency assessment and mitiga- 
tion processes. 

The recommendations that follow focus on (A) the need for agen- 
cies to develop standards for determining penalty amounts, (B) 
agency procedures for initially assessing penalties, (C) agency miti- 
gation procedures, and (D) the use by agencies of evidentiary hear- 
ings to impose civil penalties where such a procedure, though not 
required by statute, might result in a limited scope of judicial review. 
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RecoTmnendation 

A, Standards for Determination of Penalty Amount 

1. Agencies enforcing regulatory statutes, violation of which is pun- 
ishable by a civil money penalty, should establish standards for deter- 
mining appropriate penalty amounts for individual cases. In estab- 
lishing standards, agencies should specify the factors to be considered 
in determining the appropriate penalty amount in a particular case. 
To the extent practicable, agencies should specify the relative weights 
to be attached to individual factors in the penalty calculation, and 
incorporate such factors into formulas for determining penalty 
amounts or into fixed schedules of prima facie penalty amounts for 
the most common types of categories of violations. A penalty intended 
to deter or influence economic behavior should, at a minimum, be 
designed to remove the economic benefit of the illegal activity, taking 
into account the documented benefit and the likelihood of escaping 
detection. Penalty standards should, in addition, specify whether and 
to what extent the agency will consider other factors such as com- 
pensation for harm caused by the violation or the impact of the pen- 
alty on the violator's financial condition. In order to reduce the cost 
of the penalty calculation process and increase the predictability of 
the sanction, simplifying assumptions about the benefit realized from 
or the harm caused by illegal activity should be utilized. 

2. Agencies should periodically evaluate the continuing effective- 
ness of their penalty standards. Such evaluations should be based 
upon the results of compliance surveys and internal audits of agency 
assessment and mitigation decisions as well as data on the nature and 
frequency of violations routinely generated by the agency's enforce- 
ment program. 

3. Agencies should make such standards known to the public to the 
greatest extent feasible through rulemaking or publication of policy 
statements. Such an approach is especially desirable where adjudica- 
tions that produce written decisions are rare. 

4. Agencies should collect and index those written decisions made 
in response to mitigation requests or after agency assessment hearings, 
and make such decisions available to the public except to the extent 
that their disclosure is prohibited by law. Whenever a respondent 
cites a previous written decision as a precedent for the agency to 
follow in the respondent's case, the agency should either do so, dis- 
tinguish the two cases, or explain its reasons for not following the 
prior decision. 

B, Initial Assessment of Penalties 

1. Agencies should give adequate written notice to the respondent 
of the factual and legal basis for, and amount of, the penalty 
assessment, 
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2. Agencies should not mechanically assess variable civil money 
penalties at the statutory maximum if reliable evidence in their pos- 
session indicates the presence of mitigating factors. Nor, if they pos- 
sess such evidence, should agencies assess at the statutory level fixed 
penalties which are subject to an express administrative "mitigation" 
authority. 

3. The greater the degree to which an agency decentralizes its pen- 
alty assessment authority, the more it should structure the exercise of 
that authority by the use of highly specific standards. Agencies should 
not ordinarily delegate discretionary authority to assess civil money 
penalties to investigative personnel unless the delay inherent in review 
by an independent assessment official would materially impair the 
effectiveness of the enforcement process. 

0, Mitigation of PeTuMies 

Eespondents in civil money penalty cases have a right to a trial-type 
hearing at either the administrative or judicial level. It is neverthe- 
less desirable that agencies establish fair and economical procedures 
whereby respondents may informally contest the initial assessment of 
civil penalties without the necessity of going forward to trial-type 
hearings. These procedures should be governed by the following 
principles : 

1. Agencies should provide the respondent with a right to reply in 
writing to a penalty claim. 

2. Agency staff should not refuse a reasonable request to discuss a 
penalty claim orally. But an informal conference need not be built 
into the process except in those categories of cases where the use of 
written communications is likely to prove inadequate because of such 
factors as the unsophistication of violators or the pre valance of fac- 
tual disputes. 

3. Agencies should consider providing an opportunity for adminis- 
trative review of a decision denying a request for mitigation. 

4. Agency decisions on mitigation requests should be in writing and 
should be accompanied by a brief indication of the grounds for the 
decision. 

5. In regulatory programs typically involving the imposition of 
small penalties, agencies may appropriately rely most heavily on 
readily ascertainable standards of liability, fixed schedules of prima 
facie penalty amounts for the most common types of categories of 
violations, and highly objective inspection procedures. Opportunity 
for mitigation should be narrowly confined and mitigation requests 
entertained only if in written form. 

6. In regulatory programs typically involving the imposition of 
large penalties, agencies may appropriately provide an opportunity to 
a respondent to present a request for mitigation, orally or in writing, 
request an oral conference thereon, receive a written decision, and sub- 
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niit a written petition for review of such decision or for compromise of 
such claim at a higher agency level. 

D. Evidentiary Hearings 

As expressed in Recommendation 72-6, it is desirable that agencies 
be given express authority to employ the procedures of adjudication 
on the record pursuant to the APA, 5 U.S.C. §§ 554-557, for the im- 
position of civil money penalties. Where its statute does not protride 
for such procedure but confers upon the agency authority to "assess" 
or to "mitigate" a penalty, particularly if the agency is required to 
conduct a "hearing," the agency should consider establishing such 
procedures by regulation, especially where by doing so a de novo 
proceeding upon judicial review could be avoided. Where such a hear- 
ing procedure has in fact been observed by the agency, and the statute 
does not provide for de novo judicial proceedings, the court should 
ordinarily utilize a limited scope of review of such agency action im- 
posing civil money penalties. 

recommendation 79-4 

Public Disclosure Concerning the Use of Cost-Benefit and 
Similar Analyses in Regulation 

(Adopted June 7-8, 1979) 

Federal agencies must frequently weigh competing health, safety, 
resource management, environmental, economic, and other societal 
interests when seeking to achieve a prescribed statutory objective. Wise 
decisionmaking presupposes that the potential benefits and costs of the 
actions under consideration will be identified, will be quantified if 
feasible, and will be appraised in relation to each other. To give struc- 
ture to the exercise of this responsibility, agencies sometimes use "cost- 
benefit" or similar analytic approaches to organize available informa- 
tion to determine the consequencies of possible courses of action in 
terms of their costs, risks and benefits. Such techniques seek to display 
the projected net effects of alternative courses of action and, when 
properly used, can assist the decisionmaker in deciding which of the 
alternatives is most likely to produce a desired result. 

The following recommendation seeks to prom:ote openness in the 
dexiisionmaking process, to ensure that agencies' analytic methods are 
sound and that their assumptions are known, so as to enhance public 
confidence in the soundness of conclusions finally reached. The recom- 
mendation is not intended to promote or to discourage the use of any 
single kind of analysis as a framework for agency decisionmaking, 
since this choice is normally a matter of agency discretion. The choice 
of analytic technique may depend on several factors, including the 
technical complexity of the problem, the magnitude of the impacts, 
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the time frame for agency action, and the extent to which quantifica- 
tion is .possible for the specific costs and benefits to be considered. Any 
analysis, of course, should be viewed as an aid to rational decision- 
making, and not as an end in itself. The intent of the recommendation 
will be served by giving the public adequate advance notice of the 
agency's proposed methodologies, either generically or by means of 
special notice in a particular proceeding. 

RecoTthTnendation 

1. Agencies, as general policy though not necessarily by binding 
rule, should adopt the practice of addressing, in their public notices 
of particular proceedings in which cost-benefit or similar analyses are 
to be used, the following <points : 

a. Any statutory or other legal requirements pertaining to 
or affecting the agency's conduct of cost-benefit or similar 
analyses in the proceeding. 

b. The particular analytic technique to be followed by the 
agency (e.g., cost-benefit analysis, cost-effectiveness analysis, 
qualitative or non-numerative balancing), with a description 
of the method, including an identification of any analytic 
models preliminarily determined to be used. 

c. Any factual assumptions or preliminary findings of the 
agency to be utilized in the analyses. 

d. The agency's techniques for assessing and revealing un- 
certainties in its quantitative estimates, and making e^^plicit 
the range of error associated with particular quantitative 
estimates. 

e. The agency's methods for evaluating intangible costs and 
benefits, for discounting future costs and benefits, and for tak- 
ing account of distributional effects arising under the selected 
methodology, to the extent such issues are involved in the 
analyses. 

f . The stages of the proceeding at which the^ cost-benefit 
or similar analyses will be conducted and the results 
considered. 

g. The extent and nature of public participation in the de- 
sign, conduct, and evaluation of the cost-benefit or similar 
analyses. 

h. The extent and manner in which the public is to be ac- 
corded access to assumptions and information used in the 
analyses. 

A statement of the weight given the cost-benefit or similar analyses, 
and a description of any revisions of assumptions or preliminary 
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findings, should be included in the iinal agency determination and 
made available to the public. 

2. Where a pattern of recurring decisional problems exists for which 
a particular analytic technique is appropriate, the agency should 
consider adopting a generic regulation or policy statement describing 
the use of that technique with respect to those problems. Agencies that 
have varied statutory functions may suitably formulate separate 
regulations or policy statements for different areas of statutory 
responsibility. Generic regulations or policy statements so adopted 
may permit the use of different techniques on an ad hoc basis where 
the agency determines that to be necessary. Any such regulations or 
policy statements should address the points listed in paragraph 1. 

Resolution Concerning the Future Role of the Administrative 

Conference 

(Adopted June 8, 1979) 

BE IT RESOLVED that it is the sense of the Assembly that the 
Chairmaai and the Council should prepare proposals or reports, ap- 
propriate for discussion or action by the Assembly at one or more 
Plenary Sessions within a year, concerning (1) the future role and 
character of the Administrative Conference, (2) methods of under- 
taking projects leading to recommendations, (3) participation of 
members in Conference activities, (4) implementation of Conference 
recommendations, and (5) related matters they consider important 
for Assembly consideration. 

recommendation 79-5 

Hybrid Rulemaking Procedures of the Federal Trade Commis- 
sion — Administration of the Program to Reimburse Partici- 
pants' Expenses 

(Adopted December 14, 1979) 

The Magnuson-Moss Warranty — Federal Trade Commission Im- 
provement Act, Public Law 93-637, which established procedures for 
the Federal Trade Commission's promulgation of trade regulation 
rules, also authorized the Commission to "provide compensation for 
reasonable attorneys fees, expert witness fees, and other costs of par- 
ticipating" in those proceedings. The statute (15 U.S.C. § 57a (h) (1) ) 
provides that the Commission may reimburse the expenses of : 

any person (A) who has, or represents, an interest (i) which 
would not otherwise be adequately represented in such pro- 
ceeding, and (ii) representation of which is necessary for a 
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fair determination of the rulemaking proceeding taken as a 
whole and (B) who is unable effectively to participate in such 
proceedings because such person cannot afford to pay costs of 
making oral presentations, conducting cross-examination, and 
making rebuttal submissions in such proceedings. 

The present Recommendation is addressed to relatively technical 
questions that have arisen in connection with the Commission's ad- 
ministration of this expense reimbursement program, and not to the 
issue of whether a reimbursement program is desirable. Since the 
Commission has completed only three Magnuson-Moss rulemaking 
proceedings, assessments of the value or the overall impact of this 
program cannot yet be made. The Conference does anticipate that these 
larger questions will be addressed in its final report on Magnuson-Moss 
rulemakings at the Federal Trade Commission. 

The Commission, lacking specific statutory guidance and the benefit 
of other agencies' experience, progressed slowly, through trial and 
error over a 2-year period, in developing its practice for administering 
its expense reimbursement program. The efforts of the Commission in 
this regard are more fully described in the report on which this rec- 
ommendation is based, and merit consideration by other agencies 
establishing such programs. The Commission's present system of ad- 
ministration appears to implement faithfully and efficiently the reim- 
bursement program established by the statute, and the conclusions 
embodied in the recommendations set forth below are drawn from an 
examination of its experience. 

RecoTn/mendation 

1. The Conference recommends that the Federal Trade Commission, 
in its implementation of the expense reimbursement program estab- 
lished by the Magnuson-Moss Act, continue to observe the following 
principles, which in large part reflect the Commission's current 
practice. 

(a) Interested members of the public should be given an oppor- 
tunity to comment on proposed regulations and guidelines for ad- 
ministering any expense reimbursement programs. 

(b) The availability of funding should be set forth in the principal 
agency documents announcing the initiation of a proceeding, such as 
published notices of proposed rulemaking and press releases. The an- 
nouncements should advise where further information on the funding 
program can be obtained. In addition, affirmative steps, such as direct 
notification of industry organizations, consumer groups, and other 
voluntary associations likely to be interested, should be taken to inform 
potentially interested members of the public of the availability of 
reimbursement funds. Lay-language booklets and brochures explain- 
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ing the funding program and the procedures for obtaining reimburse- 
ment should be prepared and distributed. 

(c) Filing dates for reimbursement applications should be estab- 
lished and announced well in advance. Since, however, participatory 
needs or desires may change by reason of the evolving nature of rule- 
making proceedings, applications filed after these dates should be con- 
sidered to the extent feasible. 

(d) Applications for reimbursement should be acted on expedi- 
tiously in order to allow applicants adequate time to prepare for par- 
ticipation in the proceeding. 

(e) Advance payments to recipients should be available where 
necessary to allow adequate preparation for participation. 

(f) Responsibility for granting or denying applications should 
not be given to personnel in the office within the agency that has direct 
responsibility for developing the staff position in the proceeding for 
Avhich reimbursement is sought. However, these persons and others 
familiar with the proceeding (including presiding officers) should give 
their views to the persons with responsibility for reimbursement de- 
cisions on such matters as the relevance of the applicant's proposal, 
the applicant's interest in the proceedings, and the relationship be- 
tween the applicant's proposal and the views and information expected 
to be otherwise presented in the proceeding. Wherever feasible, those 
with responsibility for reimbursement decisions should also be given 
access to experts, who are independent from any office within the 
agency that has direct responsibility for developing the staff position 
in the proceeding, on matters such as survey design and other research 
activities proposed by an applicant. 

(g) When the character of an applicant as a representative orga- 
nization is important to the decision to authorize reimbursement, the 
persons with responsibility for reimbursement decisions should con- 
sider the nature of the relationship — e.g., whether the applicant re- 
ceives contributions from members or constituents, whether the ap- 
plicant has a record of advocating similar positions with apparent 
member or constituent approval and whether the applicant advises its 
members or constituents of the position it is taking or has taken in 
the proceeding. The agency should also require the recipient to advise 
its members or constituents of its position. 

(h) It should be recognized that a legislative standard which limits 
reimbursement to applicants who cannot afford to pay the cost of 
participation involves consideration of the applicant's priorities and 
other spending decisions, its prospects for other funding, and similar 
questions. 

(i) Applicants should be advised in writing of the reasons for grant 
or denial of their applications. All advisory letters should be. indexed 
and made publicly available. 
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(j) Programs for auditing the performance of reimbursed entities, 
including both an examination of their use of funds received and an 
assessment of the quality of their work product, should be established. 
Sufficient resources should be allocated to ensure that audits are com- 
pleted on a timely basis, so that supplemental or subsequent funding 
decisions can be informed by the results of the audits. 

(k) An expense reimbursement program can serve several broad 
]:)urposes — such as broadening the sources of the information presented 
(or developed by cross-examination) in a proceeding, improving the 
quality of the information in the record of a proceeding, and provid- 
ing for participatory democracy by encouraging the expression of 
public views. The Magnuson-Moss Act does not specify which of those 
objectives are to predominate in a reimbursement decision. The degree 
of emphasis placed on one or another of these purposes can lead to 
different decisional criteria. The agency should specify those pur- 
poses that it recognizes and the factors that it will consider in de- 
termining whether a reimbursement application might further those 
purposes. 

2. The Conference recommends the principles set forth in paragraph 
1 for the consideration of agencies establishing expense reimburse- 
ment programs for rulemaking proceedings, and, as applicable, for 
the consideration of the Congress, if it were to formulate a statutory 
program for reimbursing the expenses of participants in rulemaking 
j:)roceedings. 

3. A congressionally established expense reimbursement program, if 
one were to be created, should expressly provide for the funds and 
staff positions necessary to implement the program, including pro- 
visions for administration, outreach activities, and financial and 
quality-control audits. 

4. If the Congress were to estabKsh an expense reimbursement pro- 
gram, it should specifically authorize the agency to make advance pay- 
ments to funded participants if the agency does not clearly have that 
authority. 

RECOMMENDATION 7 9-6 

Elimination of the Presumption of Validity of Agency Rules and 

Regulations in Judicial Review, as Exemplified by the 

Bumpers Amendment 

(Adopted December 14, 1979) 

Symptomatic of concern that reviewing courts do not probe as 
deeply as they should into the legality of agency action and that, as a 
consequence, administrative rules may be too broad in their reach is 
the so-called Bumpers Amendment to S. 1477, the Federal Courts Im- 
provement Act of 1979. 
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The Bumpers Amendment in its principal operative part amends 5 
U.S.C. § 706 to insert after the first sentence of the section a sentence 
that reads, "There shall be no presumption that any rule or regulation 
of any agency is valid," and a court in which the validity of a rule or 
regulation is drawn in question "shall not uphold the validity of such 
challenged rule or regulation unless such validity is established by a 
preponderance of the evidence shown." 

For reasons stated below the Conference opposes the enactment of 
the Bumpers Amendment. Concern about the broad substantive reach 
of the administrative rules of a host of agencies cannot be effectively 
addressed by legislatively imposing across-the-board procedural rules 
for judicial review. 

1. The wording of the amendment raises numerous interpretative 
questions that are compounded rather than answered by its legislative 
history. Previous versions of the amendment proposed to insert the 
phrase "^6 novo'^'^ into the first sentence of Section 706, as follows : "To 
the extent necessary to decision and when presented, the reviewing 
court shall {de novo) decide all relevant questions of law, interpret 
constitutional and statutory provisions, and determine the meaning 
or applicability of the terms of an agency action." Although that 
change was not a part of the amendment as approved by the Senate, 
statements of its sponsors nonetheless indicate that they intend by the 
amendment to eliminate the doctrine under which courts reviewing 
agency action pay deference to the agency's views concerning interpre- 
tation of the statute it administers. Because of the discrepancy be- 
tween this history and the terms of the amendment as adopted, which 
contains no words that explicitly indicate the intent to eliminate the 
deference doctrine, the amendment in its present form would generate 
troubling problems of construction. 

2. The text of the amendment does clearly reflect the sponsors' de- 
sire to eliminate any presumption of validity of an agency rule or reg- 
ulation. In actuality, no presumption of validity today shields a rule or 
regulation from the close scrutiny to which judicial review now sub- 
jects agency action. Courts may properly give weight to agency exper- 
tise in some circumstances, as, for example, where complex scientific 
or technical issues are involved. 

3. The amendment would require the Government to establish the 
validity of a challenged rule or regulation "by a preponderance of the 
evidence shown." No need has been shown for such an alteration of 
what has been understood to be the burden of persuasion in judicial 
proceedings in which the validity of Federal regulations may be 
drawn into question. The alteration would probably foster additional 
litigation over the validity of regulations, and no substantial public 
benefit could be expected to flow from the additional litigation. More- 
over, the use of the term "preponderance of the evidence" is inappro- 
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priate because a court, when passing on the validity of a regulation, 
does not receive evidence but, ratlier, hears argument. At worst the 
wording might be read to require a reviewing court to make an inde- 
pendent, fresh assessment of the circumstances and data underlying 
the rule. On that construction, courts would find themselves obligated 
to redecide factual (and policy) issues affecting the validity of rules 
or regulations in all the myriad areas of governmental activity and 
not merely to decide whether rules or regulations are rationally sup- 
ported. This would be a burdensome task for which courts are not 
suitably staffed or well-equipped by training or experience. 

4. The amendment uses the phrase "rule or regulation." "Rule" by 
itself is defined in the Administrative Procedure Act, 5 U.S.C. § 551 
(4), but "regulation" is not, thereby creating the potential for con- 
siderable litigation to establish the meaning of the entire phrase. Fur- 
thermore, because the amendment adds to the Government's burden 
in defending the validity of rules or regulations while it leaves un- 
changed the burden in defending challenges to the validity of other 
types of agency action, the amendment might have some tendency (the 
magnitude depending on the issues held to be encompassed by "valid- 
ity") to cause agencies that have freedom of choice to proceed case-by- 
case rather than by adopting rules of general applicability. Any such 
discouragement of rulemaking would be undesirable. See Conference 
Recommendation 71-3. 

RecoTYmieTidation 

1. Congress should not enact the so-called Bumpers Amendment to 
Section 706 of the Administrative Procedure Act or, by any similar 
legislation, at this time alter or reverse any presumption of validity 
that attaches to agency rules or regulations. 

2. An across-the-board judgment that judicial deference to agency 
expertise or to an agency's interpretation of its statutory mandate is 
never warranted, would be unwise, and Congress should not enact legis- 
lation precluding such deference. 

recommendation 7 9-7 

Appropriate Restrictions on Participation by a Former Agency 
Official in Matters Involving the Agency 

(Adopted December 14, 1979) 

Restrictions on post-employment activities of former Government 
employees may be necessary in order to protect the Government's in- 
terest in confidential information made available to its employees, to 
guard against the appearance of conflict of interest on the part of its 
employees, and to minimize the possibility that a departed employee 
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might be able to exert undue influence on the decisions of his former 
colleagues. However, such restrictions impose burdens on departing 
employees and, to the extent they make public employment less attrac- 
tive, they burden the Government itself. Consequently, such restric- 
tions should not be drawn more broadly than necessary to deal with 
the dangers realistically presented. 

Recomnhendation 

1. The problem of post-employment activities of former federal em- 
ployees is too complicated, and the distinctions between permissible 
and impexKiissible conduct too fine, for fair and effective enforcement 
by criminal sanctions in most cases. The primary enforcement tool for 
18 U.S.C. § 207 should be the administrative remedies provided by 
subsection 207 (j), with criminal penalties reserved for clearcut and 
egregious violations. 

2. Section 207 of title 18 of the United States Code should be 
amended to limit the restrictions on post-employment activities to the 
following : 

(a) The present permanent bar (18 U.S.C. § 207(a)) on 
representation of a private party in any "particular matter in- 
volving a specific party or parties" in which the employee 
participated "personally and substantially" on behalf of the 
Government should be retained. However, there should be no 
restriction on representation, except as provided in para- 
graph 2(b) , with respect to other matters such as those which 
were pending under the employee's official responsibility but 
as to which he had no personal and substantial participation. 

(b) The present 1-year "cooling off period" (18 U.S.C. 
§207 (c) and (d)) on personal advocacy by former high- 
level personnel before their former agency is a reasonable 
compromise and should be retained. The 1-year ban should 
reach only personal attempts to influence the agency, not "aid- 
ing or advising" private colleagues or clients, or obtaining 
information from the agency. 

(c) Agencies should be authorized to impose, with the con- 
currence of the Office of Government Ethics, additional re- 
strictions based on their particular needs, but the proposed 
amended section 207 should preempt the rules of professional 
organizations or courts imposing additional post-employment 
restrictions. 

3. Regardless of what action Congress takes on the above proposals, 
the disqualification of a former employee to act in a matter ordinarily 
should not extend to his firm or organization. Instead, the former em- 
ployee should be barred from both personal participation in the mat- 
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t(ir and receiving compensation for anyone else's work done on it. An 
affidavit that the former employee is thus "screened" should be sub- 
mitted by a partner in the firm, not as a basis for Government ap- 
proval, but to assure that the firm has in fact recognized the issue and 
taken steps to deal with it. A court should retain its authority to decide 
that the circumstances in a particular case require a broader disquali- 
fication. In considering whether to do so, it should give special weight 
to the agency's view as to whether the "screening" arrangement af- 
fords adequate protection to its interests. 

Bylaw Amendments on Member Attendance 

(Adopted December 13, 1979) 

Sum/mary 

Pursuant to section 6 (D) of the Conference's bylaws, the pro- 
posed bylaw amendments are being submitted by the Council for 
the consideration of the membership at the December Plenary Session. 

The amendments deal with the question of member attendance at 
committee meetings and plenary sessions. Section 2(A) of the bylaws 
would be amended to add a new subparagraph (2) stating that it is 
each member's obligation to "devote personal and conscientious atten- 
tion to the work of the Conference," including regular attendance at 
plenary sessions and committee meetings. It states further that where 
a member has missed two consecutive plenary sessions or three consecu- 
tive committee meetings, the Chairman shall inquire into the reasons 
for nonattendance, and if he does not receive a satisfactory explana- 
tion, he shall take the additional steps set out. The last sentence of the 
new paragraph emphasizes that the attendance standard stated is a 
minimum and must not be construed as full discharge of a member's 
responsibilities. 

(The Council has also acted to clarify what is meant by attendance 
at plenary sessions. Heretofore, any member present on either day of a 
2- day session was recorded as present. Henceforth the roll will be read 
on each day, and it will be expected that members attend both days.) 

In addition, section 2 (D) of the bylaws, which at present permits 
participation by alternates at committee meetings, but without the 
privilege of voting, would be amended (a) to require that the alternate 
designated be "suitably informed," and (b) to emphasize that use of 
an alternate will not be accepted as fulfillment of the member's obliga- 
tion of attendance, as set forth in paragraph A (2). 

Backgrovmd 

These proposed amendments stem from the work of the Special 
Committee on the Role of the Administrative Conference. One of the 
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subjects assigned for the oonsideration of the Committee was the par- 
ticipation of members in Conference activities. 

The Conference was conceived and established as a membershrip or- 
ganization, and its success depends on the active interest and personal 
participation of its members. Yet because its members, public and Gov- 
ernment, are busy people with competing demands on their time, main- 
taining a desirable level of attendance at Conference meetings has long 
been a problem. According to our figures attendance at recent plenary 
sessions has averaged two-thirds to three-quarters of the entire mem- 
bership. Since not all members counted as present attend both days' 
sessions, the percentage of members present at any particular time is 
even lower. Committees have on occasion had difficulty transacting 
their business at scheduled meetings because of members' absences. 

At the Seventh Plenary Session in June 1972, the Conference con- 
sidered and rejected bylaw proposals which would have permitted 
Government members to designate alternates with voting privileges at 
committee meetings and (in one version) at plenary sessions. Instead, 
the Conference adopted a resolution stating : 

''The successful functioning of the Conference requires that its mem- 
bers regularly attend and fully participate in the meetings of commit- 
tees and the plenary sessions of the Conference. * * * (A) 11 members, 
whether from agencies or the public, should regard their membership 
as involving a commitment to regular participation in the work of 
the committees and the plenary sessions of the Conference." 

The proposed amendment is consistent with and carries forward the 
philosophy expressed in the 1972 resolution. Its intent is to bring more 
forcefully to the members' attention their obligation of personal par- 
ticipation, and to strengthen the hand of the Chairman in dealing with 
members whose attendance record indicates neglect of their Conference 
responsibilities. Obviously, the standards for participation set out in 
the proposed bylaw are somewhat arbitrary, as any quantitative stand- 
ard must be, but it is believed that they constitute a reasonable basis 
for requiring the Chairman to inquire as to the member's reasons for 
nonattendance. The bylaw leaves it to the Chairman to decide whether 
the explanation is satisfactory. 

Bylaw Amendments on Member Attendance 

1. Section 2(A) of the bylaws is amended to designate the present 
text as paragraph ( 1 ) and to add the following paragraph : 

"(2) Each member is expected to devote personal and conscientious 
attention to the work of the Conference and to attend plenary ses- 
sions and committee meetings regularly. When a member has failed 
to attend two consecutive plenary sessions or three consecutive com- 
mittee meetings, the Chairman shall inquire into the reasons for the 
nonattendance. If not satisfied by such reasons, the Chairman shall : 
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(a) in the case of a Government member, with the approval of the 
Council, request the head of the appointing agency to designate a mem- 
ber who is able to devote the necessary attention ; or (b) in the case of 
a non- Government member, deny reappointment to such member. The 
foregoing does not imply that satisfying minimum attendance stand- 
ards constitutes full discharge of a member's responsibilities, nor does 
it foreclose action by the Chairman to stimulate the fulfillment of a 
member's obligations." 

2. Section 2(D) of the bylaws is amended to read as follows : 

(D) AlJTERN^ATES 

"Members may not act through alternates at plenary sessions of the 
Conference. Where circumstances justify, a suitably informed alter- 
nate may be permitted, with the approval of a committee, to participate 
for a member in a naeeting of the committee, but such alternate shall 
not have the privilege of a vote in respect to any action of the com- 
mittee. Use of an alternate does not lessen the obligation of regular 
personal attendance set forth in paragraph A (2) of this section." 

Resolution on an Enhanced Eole for the Administrative Con- 
ference IN Procedural Reform 
(Adopted December 13, 1979) 

The Administrative Conference was established to provide a means 
for public officials and experts selected from private life to engage in 
cooperative study of the efficiency, fairness, and adequacy of the ad- 
ministrative procedures of Federal agencies, and to develop recom- 
mendations for improvement. Its jurisdiction is limited to questions 
of procedure as opposed to questions of substantive policy. As an in- 
dependent and policy-neutral body, balanced in membership and 
arriving at its conclusions through a consensus process, the Confer- 
ence has acted as counsellor rather than as commander. The Confer- 
ence, in its 12 years of experience, has successfully performed the work 
assigned by the Administrative Conference Act. 

/. The Structure of the Administrative Conference 

A deliberative body, whose members are drawn from Government 
and from private life, continues to be needed to address problems of 
administrative procedure and to develop recommendations for im- 
provements. Widespread dissatisfaction with the performance of Gov- 
ermnent is reflected in Congressional and Executive impatience with 
established patterns, and in receptivity to proposals for innovation. A 
forum where the processes of public administration can be appraised 
dispassionately, and suggested changes can be weighed knowledgeably 
by a broadly based and highly respected body, is markedly desirable 
at this time. The Administrative Conference uniquely serves that 
purpose. 
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Beyond this, the Administrative Conference can and should work 
more actively with the Federal agencies, to improve their regulatory 
procedures, reduce delay, increase openness and public participation 
in decisionmaking, and otherwise assure fair and effective adminis- 
tration of Government programs. As is implicit in several recent pro- 
posals in the Congress and the Executive Branch, the Conference 
should play an expanded role in the Federal Government's efforts to 
assure fairness and efficiency. 

The present organizational structure of the Conference — Chairman, 
Council, Assembly — is well suited to this enlarged responsibility. Some 
of the additional functions contemplated for assignment to the Ad- 
ministrative Conference can be carried out through processes culminat- 
ing in Assembly action. Several other functions by their nature would 
have to be performed by an enlarged Office of the Chairman. The 
judgment of the Chairman should as appropriate be exercised in con- 
sultation with the Council, and should be informed by and subject to 
the entire body of recommendations and other actions of the Assembly, 

The numerous and diversely experienced membership of the Con- 
ference, through its deliberative processes, tests and refines proposals 
for procedural improvements, thus enhancing the quality and ac- 
ceptability of all the Conference's work. Retaining the membership 
component of the Conference will create substantial benefits at only 
modest cost, since members are not compensated for their services. 
Legislative proposals to eliminate the Assembly and to concentrate 
entire power in a Chairman and a small group of official counselloi^ 
are unwise. 

//. Assignments of Additional Responsihilities to the Administrative 
Conference 
A. The following general principles should govern additional as- 
signments of responsibilities to the Administrative Conference and 
to its Chairman. 

1. To preserve the independence, policy-neutral character and overall 
effectiveness of the Administrative Conference, its responsibilities 
should continue to pertain to matters of procedure, broadly construed 
to include those aspects of agency organization and management that 
relate to the fair and efficient conduct of administrative proceedings, 
and judicial review of agency action. 

2. The Conference's functions should continue to be recommenda- 
tory, consultative, and evaluative. They might well include special 
oversight responsibility for selected procedural statutes of Govern- 
ment-wide applicability. 

3. The Conference should be empowered to employ its resources 
selectively, with appropriate attention to concerns and priorities ex- 
pressed by the President and the Congress, on projects and activities 
that may best contribute to the improvement of Government processes. 
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B. The Assembly favors enhancing the role of the Administrative 
Conference, if adequate resources are available, by the assignment to 
itof— 

1. Special responsibility for preparing advisory guidelines for the 
implementation of Government- wide procedural statutes, for counsel- 
ing agencies concerning means for fulfilling their responsibilities un- 
der those statutes and guidelines, and for overseeing and appraising, 
on a selective basis, agencies' performance under those statutes and 
guidelines ; 

2. Similar responsibility in connection v^ith a statutory program for 
funding public participation in agency proceedings, if such a program 
were to be enacted ; 

3. Responsibility for approving categories to be used by agencies in 
collecting statistics on their proceedings, for inclusion in reports on 
their regulatory activities; 

4. Responsibility for analyzing on a selective basis reports of agen- 
cies' regulatory activities, in order to identify procedural problems; 

5. Responsibility for designing methods, if needed, for reconciling 
overlapping, duplicative, or conflicting regulations, or for seeking ad- 
justments of problems created by such regulations ; 

6. Responsibility for formulating selected model rules for adoption 
by agencies to govern their procedures, if the Congress determines 
this to be an advisable undertaking ; 

7. Responsibility for commenting on agency procedures and on pro- 
posed agency procedural rules, and for testifying or commenting on 
aspects of proposed legislation affecting administrative procedure; 

8. Responsibility for participating, through membership on the Ad- 
ministrative Committee of the Federal Register, in the oversight of 
the Office of the Federal Register ; 

9. Responsibility for developing criteria and procedures for select- 
ing and evaluating administrative law judges. 

///. Undesirable EnLargerrhent of Adim/riistratwe Conference Respon- 
sibilities 

A. The Administrative Conference should not be assigned routine 
monitoring responsibilities, such as reviewing and reporting on all 
agencies' annual reports concerning their regulatory activities. 

B. The Administrative Conference should not be assigned respon- 
sibilities in the area of substantive policy, such as coordinating policy 
on substantive issues or reviewing agency decisions to renew or to 
terminate advisory committees. 

C. Operating responsibilities should be assigned to the Conference 
only on the basis of a strong demonstrated need and after considera- 
tion of the impact of a given assignment on the Conference's ability 
to carry out its other activities. Examples of operating functions the 
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Assembly believes to be undesirable additions to its primary responsi- 
bilities include — 

1. Administering programs for funding public participation in 
agency proceedings, including any determination of the amounts or 
recipients of awards in particular cases ; 

2. Performing the publishing functions of the Office of the Federal 
Register, or preparing index systems ; 

3. Selecting or evaluating individual administrative law judges; 

4. Administering programs for paperwork reduction or for coordi- 
nating or clearing agency information gathering ; 

5. Handling and resolving individual complaints of agency failure 
to comply with required procedures. (The Conference should, of 
course, continue to consider complaints as a source of information for 
use in determining appropriate subjects for general inquiry.) 

IV, Term of the Chairman 

In order to maintain and enhance the Conference's unique status 
as a forum where the processes of public administration can be ap- 
praised dispassionately, and weighed by a knowledgeable, broadly 
based and informed membership, the Conference recommends that the 
Chairman continue to be selected on the basis of expertise and leader- 
ship, and that the term of the Chairman's office continue to be unre- 
lated to that of the President of the United States. 

V, G ommm/nication of this Resolution 

The Chairman is directed to represent actively the foregoing views 
of the Conference by all appropriate means to any Committee or 
Member of Congress, or any Executive branch agency, which is con- 
sidering or advocating any legislative initiative that proposes to ad- 
dress the role, functions, character or status of the Conference or its 
Chairman. 

Resolution^ Concerning Congressional Termination of Pending 

Administrative Proceedings at the Federal Trade Commission 

(Adopted December 14, 1979) 

The Conference is aware of recent legislative proposals to terminate 
numerous ongoing rulemaking and adjudicative proceedings at the 
Federal Trade Commission. The Conference takes no position with 
regard to the merits of those proceedings. However, the Conference 
wishes to express its concern about the precedent which would be set 
by any premature legislative intervention in administrative proceed- 
ings. Such intervention precludes orderly development and consider- 
ation of the complex issues involved and undermines respect for the 
administrative process. Absent compelling circumstances or revision 
of the underlying substantive statute, congressional termination of 
pending administrative proceedings is undesirable. 
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Resolution in Tribute to Judge Harold LEVENTHAii 
(Adopted December 13, 1979) 



Judge Harold Leventhal served the Administrative Conference of 
the United States as the representative of the United States Judicial 
Conference for more than ten years. The wisdom and insight that he 
brought to the proceedings of the Conference will be acutely missed 
by its members and its staff. 

Judge Leventhal was undeniably one of the nation's great appellate 
Judges. He not only helped to decide hard cases; he made law that 
will last. Many of his opinions in administrative law cases will be 
landmarks for years to come. 

He was our teacher, our colleague and our friend. We will miss him. 

Therefore, be it resolved, that the Assembly of the Administrative 
Conference mourns the passing of its member, the Honorable Harold 
Leventhal, and dedicates this, the Twentieth Plenary Session, to his 
memory. 
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BYLAWS OF THE ADMINISTRATIVE CONFERENCE 

(As revised Dec. 13, 1979) 



Section 1. Establishment and Objective 

The Administrative Conference Act, ,5 U.S.C. §§ 571 et seq, (1970), 
78 Stat. 615 (1964), authorized the establishment of the Administra- 
tive Conference of the United States as a permanent, independent 
agency of the Federal Government. The purpose of the Admioiistra- 
tive Conference is to improve the administrative procedure of Fed- 
eral agencies to the end that they may fairly and expeditiously carry 
out their responsibilities to protect private rights and the public inter- 
est. The Administrative Conference Act provides for the membership, 
organization, powers, and duties of the Conference. 

Section 2. Membership 
(a) general 

(1) Each member is expected to participate in all respects accord- 
ing to his own views and not necessarily as a representative of any 
agency or other group or organization, public or private. Each mem- 
ber (other than a member of the Council) shall be appointed to one 
of the Stan/ding committees of the Conference. 

(2) Each member is expected to devote personal and conscientious 
attention to the work of the Conference and to attend plenary sessions 
and committee meetings regularly. When a member has failed to at- 
tend two consecutive plenary sessions or three consecutive committee 
meetings, the Chairman shall inquire into the reasons for the non- 
attendance. If not satisfied by such reasons, the Chairman shall: (a) 
in the case of a Government member, with the approval of the Coun- 
cil, request the head of the appointing agency to designate a onember 
who is able to devote the necessary attention; or (b) in the case of a 
non-Government member, deny reappointment to such member. The 
foregoing does not imply that satisfying minimum attendance stand- 
ards constitutes full discharge of a member's responsibilities, nor does 
it foreclose action by the Chairman to stimulate the fulfillment of a 
member's obligations. 

(B) TERMS or NON-GOVERNMENT MEMBERS 

The terms of non-Government meanbers, who are appointed by the 
Chairman with the approval of the Council, shall terminate at 2-year 
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intervals from June 30, 1970. No more than 10 percent of such mem- 
bers shall at any time be in continuous service beyond a third term. 

(C) ELIGIBILITY AND REPLACEMENTS 

(1) A member designated by a Federal agency shall become in- 
eligible to continue as a member of the Conferenjce in that capacity 
or under that designation if he leaves the service of the agency or 
department. Designations and re designations of members shall be 
filed with the Chairman proimptly. 

(2) A person appointed as a non-Government member shall become 
ineligible to continue in that capacity if he enters full-time Govern- 
ment service. In the eveait a non-Government member of the Confer- 
ence resigns or becomes ineligible to 'Continue as a member, the 
appointing authority shall appoint a successor for the remainder of 
the term. 

(D) ALTERNATES 

Members may not act through alternates at plenary sessions of the 
Conference. Where circumstances justify, a suitably informed alter- 
nate may be permitted, with the approval of a committee, to partici- 
pate for a member in a meeting of the committee, but such alternate 
shall not have the privilege of a vote in respect to any action of the 
committee. Use of an alternate does not lessen the obligation of regu- 
lar personal attendance set forth in paragraph A (2) of this section. 

Section 3. Committees 

The following shall constitute the standing committees of the 
Conference : 

1. Committee on Agency Decisional Processes ; 

2. Committee on Agency Organization and Personnel; 

3. Committee on Compliance and Enforcement Proceedings ; 

4. Committee on Grants, Benefits and Contracts ; 

5. Committee on Informal Action ; 

6. Committee on Judicial Review ; 

7. Committee on Licenses and Authorizations; 

8. Committee on Eatemaking and Economic Regulation; and 

9. Committee on Rulemaking and Public Information, 

The activities of the committees shall not be limited to the areas 
described in their titles, and the Chainman may redefine the respon- 
sibilities of the committees and assign new or additional projects to 
them. With the approval of the Council, the Chairman may establish 
special ad hoc committees and assign special projects to such com- 
mittees. The Chairman shall coordinate the activities of all commit- 
tees to avoid duplication of effort and conflict in their activities. 
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Section 4. Liaison Arrangements 

The Chairman, with the approval of the Council, may make liaison 
arrangements with representatives of the Congress, the judiciary, 
Federal agencies, and professional associations which are not repre- 
sented on the Conference. Persons appointed under these arrangements 
may participate in the activities of a designated committee without 
vote ; and may participate in the deliberations of the Conference with 
privileges of the floor, but without vote. 

Section 5. Avoidance of Conflicts of Interest 
(A) disclosure of interests 

(1) !N'on-Government members may be deemed to be special Gov- 
ernment employees within the meaning of 18 U.S.C. g 202 and subject 
to the provisions of sections 201-224 of title 18 U.S.C, in accordance 
with their terms. The Chairman of the Conference is authorized to 
prescribe requirements for the filing of statements of employment and 
financial interests necessary to comply with part III of Executive 
Order 11222, as amended, or any successor Presidential or statutory 
requirement. Without conceding the correctness of the view that non- 
Government members are special Govei'nment employees, the Confer- 
ence has chosen to adopt the bylaw provisions that follow in order to 
eliminate whatever uncertainties might otherwise exist concerning the 
propriety of participation in Conference proceedings. 

(2) In addition to complying with any requirement prescribed by 
statute or Executive' order, each member, public or governmental 
shall, upon appointment to the Conference and annually thereafter, 
file a brief general statement describing the nature of his or her prac- 
tice or affiliations, including, in the case of a member of a partnership, 
a general statement about the nature of the business or practice of the 
partnership, to the extent that such business, practice, or affiliations 
might reasonably be thought to affect the member's judgment on mat- 
ters with which the Conference is concerned. (For exaonple, a mem- 
ber might state that he or she represents employers or unions before 
the National Labor Relations Board, broadcasters before the Federal 
Communications Commission, or consumer groups before agencies and 
courts.) The Chairman will include with the agenda for each plenary 
session a statement calling to the attention of the members the require- 
ments of this section. Each member who believes the content of the 
agenda calls for disclosure additional to that already on file will file 
an ainended statement concerning his or her interests. Current state- 
ments of all members will be open to public inspection at the Office of 
the Chairman and will be readily available at any plenary session. Ex- 
cept as provided in paragraph (B) of this section, members may vote 
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or participate in matters before the Conference without additional 
disclosure of interest. 

(B) DISQUALIFICATIONS 

(1) In aocordance with 18 U.S.C. § 208 a member shall not, except 
as provided in paragraphs (B) (2) or (3) of this section, vote or 
otherwise participate as a member in the disposition of any particular 
matter of Conference business, including the adoption of recommenda- 
tions and other statements, in which, to his or her knowledge, tho 
member has a financial interest. For purposes of this paragraph (B) 
a member is deemed to have a financial interest in any particular mat- 
ter in which the member, the member's spouse, minor child, partner, 
organization in which the member is serving as officer, director, 
trustee, partner, or employee, or any person or organization with 
whom he or she is negotiating or has any arrangement concerning 
prospective employment, has a financial interest. 

(2) Notwithstanding paragraph (B)(1) of this section, a member 
may, at any stage of Conference consideration and without further 
disclosure, participate and vote on a proposed recommendation or other 
Conference statement or action relating to the procedure of any Fed- 
eral agency or agencies, where the Conference action is not directed to 
and is unlikely to affect the substantive outcome of any pending judi- 
cial matter or administrative proceeding involving a specific party 
or parties (other than the United States) in which to his knowledge he 
has a financial interest. The Conference determines pursuant to 18 
U.S.C. § 208(b) that in such a case any financial interest which the 
member may have in the matter before the Conference is too remote to 
affect the integrity of the member's service to the Conference. 

(3) Where a member believes that he or she is or may be disquali- 
fied from participating in the disposition of a matter before the Con- 
ference under the provisions of this subsection, the member may advise 
the Chairman of the reason for his or her possible disqualification, in- 
cluding a full disclosure of the financial interest involved. If the Chair- 
man determines in writing pursuant to 18 U.S.C. § 208(b) that the 
interest is not so substantial as to be likely to affect the integrity of the 
member's service to the Conference, the member may, upon receipt of 
such determination, vote and otherwise participate in the disposition of 
the matter. 

Section 6. General 

(a) meetings 

All sessions of the Assembly shall be public. Privileges of the floor, 
however, extend only to : (1) Members of the Conference, (2) persons 
appointed pursuant to section 4, (3) consultants and staff members in- 
sofar as matters on which they have been engaged are under considera- 
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tion, and (4) persons who, prior to the commencement of the meeting, 
have obtained the approval of the Chairman and who speak with the 
unanimous consent of the Assembly. 

(B) QUORUMS 

A majority of the members of the Conference shall constitute a 
quorum of the Assembly; a majority of the Council shall constitute a 
quorum of the Council. 

(C) SEPARATE STATEMENTS 

(1) A member who disagrees in whole or in part with a recommen- 
dation adopted by the Assembly is entitled to enter a separate state- 
ment in the record of the Conference proceedings and to have it set 
forth with the official publication of the recommendation in the Fed- 
eral Register. A member's failure to file or join in such a separate 
statement does not necessarily indicate his agreement with the 
recommendation. 

(2) Notification of intention to file a separate statement must be 
given to the Executive Secretary not later than the last day of the 
plenary session at which the recommendation is adopted. Members 
may, without giving such notification, join in a separate statement for 
which proper notification has been given. 

(3) Separate statements must be filed within 10 days after the close 
of the session, but the Chairman may extend this deadline for good 
cause. 

(D) AMENDMENT OF BYLAWS 

The Conference may amend the bylaws provided that 30 days notice 
of the proposed amendment shall be given to all members of the Assem- 
bly by the Chairman. 

(E) PROCEDURE ^ 

Robert's Rules of Order shall govern the proceedings of the Assem- 
bly to the extent appropriate. 
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THE ADMINISTRATIVE CONFERENCE ACT 



[Public Law 88-499, August 30, 1964, 78 Stat. 615, as codified by 
Public Law 89-554, September 6, 1966, 80 Stat. 388, as amended 
by Public Law 95-293, June 13, 1978, Title 5 U.S.C, Chapter 5, Sub- 
chapter III, Sections 571 through 576.1 

§ 571 Purpose. 

It is the purpose of this subchapter to provide suitable arrange- 
ments through which Federal agencies, assisted by outside experts, 
may cooperatively study mutual problems, exchange information, and 
develop recommendations for action by proper authorities to the end 
that private rights may be fully protected and regulatory activities 
and other Federal responsibilities may be carried out expeditiously in 
the public interest. 

§ 572 Definitions. 

For the purpose of this subchapter — 

(1) "administrative program" includes a Federal function 
which involves protection of the public interest and the determination 
of rights, privileges, and obligations of private persons through rule- 
making, adjudication, licensing, or investigation, as those terms are 
used in subchapter II of this chapter, except that it does not include a 
military or foreign affairs function of the United States; 

(2) "administrative agency" means an authority as defined by 
section 551 (1) of this title; and 

(3) "administrative procedure" means procedure used in carry- 
ing out an administrative program and is to be broadly construed to 
include any aspect of agency organization, procedure, or management 
which may affect the equitable consideration of public and private 
interests, the fairness of agency decisions, the speed of agency action, 
and the relationship of operating methods to later judicial review, but 
does not include the scope of agency responsibility as established by 
law or matters of substantive policy committed by law to agency 
discretion. 

§ 573 Administrative Conference of the United States. 

(a) The Administrative Conference of the United States consists 
of not more than 91 nor less than 75 members appointed as set forth in 
subsection (b) of this section. 
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(b) The Conference is composed of — 

(1) a full-time Chairman appointed for a 5-year term by the 
President, by and with the advice and consent of the Senate. The 
Chairman is entitled to pay at the highest rate established by statute 
for the chairman of an independent regulatory board or commission, 
and may continue to serve imtil his successor is appointed and has 
qualified ; 

(2) the chairman of each independent regulatory board or com- 
mission or an individual designated by the board or commission; 

(3) the head of each Executive department or other admin- 
istrative agency which is designated by the President, or an indi- 
vidual designated by the head of the department or agency ; 

(4) when authorized by the Council referred to in section 575 
(b) of this title, one or more appointees from a board, commis- 
sion, department, or agency referred to in this subsection, designated 
by the head thereof with, in the case of a board or commission, the 
approval of the board or commission ; 

(5) individuals appointed by the President to membership on 
the Council who are not otherwise members of the Conference ; and 

(6) not more than 36 other members appointed by the Chair- 
man, with the approval of the Council, for terms of 2 years, except 
that the number of members appointed by the Chairman may at no 
time be less than one-third nor more than two-fifths of the total num- 
ber of members. The Chairman shall select the members in a manner 
which will provide broad representation of the views of private citizens 
and utilize diverse experience. The members shall be members of the 
practicing bar, scholars in the field of administrative law or govern- 
ment, or others specially informed by knowledge and experience with 
respect to Federal administrative procedure. 

(c) Members of the Conference, except the Chairman, are not en- 
titled to pay for service. Members appointed from outside the Federal 
Government are entitled to travel expenses, including per diem instead 
of subsistence, as authorized by section 5703 of this title for individuals 
serving without pay. 

§ 574 Powers and duties of the Conference. 

To carry out the purpose of this subchapter, the Administrative 
Conference of the United States may — 

(1) study the efficiency, adequacy, and fairness of the admin- 
istrative procedure used by administrative agencies in carrying out 
administrative programs, and make recommendations to administra- 
tive agencies, collectively or individually, and to the President, Con- 
gress, or the Judicial Conference of the United States, in connection 
therewith, as it considers appropriate ; 

(2) arrange for interchange among administrative agencies of 
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information potentially useful in improving administrative procedure ; 
and 

(3) collect information and statistics from administrative 
agencies and publish such reports as it considers useful for evaluating 
and improving administrative procedure. 

§ 575 Organization of the Conference. 

(a) The membership of the Administrative Conference of the United 
States meeting in plenary session constitutes the Assembly of the 
Conference. The Assembly has ultimate authority over all activities of 
the Conference. Specifically, it has the power to — 

(1) adopt such recommendations as it considers appropriate for 
improving administrative procedure. A member who disagrees with a 
recommendation adopted by the Assembly is entitled to enter a dissent- 
ing opinion and an alternate proposal in the record of the Conference 
proceedings, and the opinion and proposals so entered shall accom- 
pany the Conference recommendation in a publication or distribution 
thereof; and 

(2) adopt bylaws and regulations not inconsistent with this 
subchapter for carrying out the functions of the Conference, including 
the creation of such committees as it considers necessary for the con- 
duct of studies and the development of recommendations for con- 
sideration by the Assembly. 

(b) The Conference includes a Council composed of the Chairman 
of the Conference, who is Chairman of the Council, and 10 other mem- 
bers appointed by the President, of whom not more than one-half shall 
be employees of Federal regulatory agencies or Executive depart- 
ments. The President may designate a member of the Council as Vice 
Chairman. During the absence or incapacity of the Chairman, or when 
that office is vacant, the Vice Chairman shall serve as Chairman. The 
term of each member, except the Chairman, is 3 years. When the term 
of a member ends, he may continue to serve until a successor is ap- 
pointed. However, the service of any member ends w^hen a change in 
his employment status would make him ineligible for Council member- 
ship under the conditions of his original appointment. The Council has 
the power to — 

( 1 ) determine the time and place of plenary sessions of the Con- 
ference and the agenda for the sessions. The Council shall call at'least 
one plenary session each year ; 

(2) propose bylaws and regulations, including rules of pro- 
cedure and committee organization, for adoption by the Assembly ; 

(3) make recommendations to the Conference or its committees 
on a subject germane to the purpose of the Conference ; 

(4) receive and consider reports and recommendations of com- 
mittees of the Conference and send them to members of the Confer- 
ence with the views and recommendations of the Council ; 
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(5) designate a member of the Council to preside at meetings 
of the Council in the absence or incapacity of the Chairman and Vice 
Chairman ; 

(6) designate such additional oiEcers of the Conference as it 
considers desirable ; 

(7) approve or revise the budgetary proposals of the Chair- 
man; and 

(8) exercise such other powers as may be delegated to it by the 
Assembly. 

(c) The Chairman is the chief executive of the Conference. In that 
capacity he has the power to — 

(1) make inquiries into matters he considers important for 
Conference consideration, including matters proposed by individuals 
inside or outside the Federal Government ; 

(2) be the official spokesman for the Conference in relations 
with the several branches and agencies of the Federal Government and 
with interested organizations and individuals outside the government, 
including responsibility for encouraging Federal agencies to carry 
out the recommendations of the Conference ; 

(3) request agency heads to provide information needed by 
the Conference, which information shall be supplied to the extent 
permitted by law ; 

(4) recommend to the Council appropriate subjects for action 
by the Conference ; 

(5) appoint, with the approval of the Council, members of 
committees authorized by the bylaws and regulations of the 
Conference ; 

(6) prepare, for approval of the Council, estimates of the 
budgetary requirements of the Conference ; 

(7) appoint and fix the pay of employees, define their duties 
and responsibilities, and direct and supervise their activities; 

(8) rent office space in the District of Columbia ; 

(9) provide necessary services for the Assembly, the Council, 
and the committees of the Conference ; 

(10) organize and direct studies ordered by the Assembly or 
the Council, to contract for the performance of such studies with any 
public or private persons, firms, association, corporation, or institution 
under title III of the Federal Property and Administrative Services 
Act of 1949, as amended (41 U.S.C. 251-260) , and to use from time to 
time, as appropriate, experts and consultants who may be employed 
in accordance with section 3109 of this title at rates not in excess of the 
maximum rate of pay for grade GS-15 as provided in section 5332 of 
this title ; 

(11) utilize, with their consent, the services and facilities of 
Federal agencies and of State and private agencies and instrumentali- 
ties with or without reimbursement; 
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(12) accept, hold, administer, and utilize gifts, devices, and be- 
quests of property, both real and personal, for the purpose of aiding 
and facilitating the work of the Conference. Gifts and bequests of 
money and proceeds from sales of other property received as gifts, de- 
vises, or bequests shall be deposited in the Treasury and shall be dis- 
bursed upon the order of the Chairman. Property accepted pursuant 
to this section, and the proceeds thereof, shall be used as nearly as 
possible in accordance with the terms of the gifts, devises, or bequests. 
For purposes of Federal income, estate, or gift taxes property accepted 
under this section shall be considered as a gift, devise, or bequest to the 
United States; 

(13) accept voluntary and uncompensated services, notwith- 
standing the provisions of section 3679(b) of the Eevised Statutes (31 
U.S.C. 665(b)); 

(14) on request of the head of an agency, furnish assistance 
and advice on matters of administrative procedures ; and 

(15) exercise such additional authority as the Council or Assem- 
bly delegates to him. 

The Chairman shall preside at jneetings of the Council and at each 
plenary session of the Conference, to which he shall make a full report 
concerning the affairs of the Conference since the last preceding 
plenary session. The Chairman, on behalf of the Conference, shall 
transmit to the President and Congress an annual report and such 
interim reports as he considers desii'able. 

§ 576 Appropriations. 

To carry out the purposes of this subchapter, there are authorized 
to be appropriated sums not to exceed $1,700,000 for the fiscal year 
ending September 30, 1979, $2,000,000 for the fiscal year ending Sep- 
tember 30, 1980, $2,300,000 for the fiscal year ending September 30, 
1981, and $2,300,000 for the fiscal year ending September 30, 1982. 
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